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TRANSCRIPT OF PROCEEDINGS

Preventive Law Symposium

Firg Sesson: Welcoming Remarks
(Dean Steven R. Smith [SSmith@CW SL .edu] and Professor Thomas D. Barton)
[Tbarton@CWSL .edu])

Thomas Barton:
Hi folks. Welcometo our preventive law symposum. | am first going to introduce

Dean Steve Smith, who will have some remarks for us of wecome.

Dean Smith:

Thank you, thanks very much, welcome. | will say aword more than thet, if | may, that
will surprise you coming from adean. | want to say thank you aswell aswelcome. Itisan
honor for usto hogt this symposium on preventive law. Thisroom is not infrequently filled with
distinguished groups such as our board of trustees, but thisis an especidly distinguished group
from around the country, and we thank you very much for joining us. |1 would aso like to thank
the Browns, both Hermione and Harold Brown. They have made, through the Louis M. Brown
program in Preventive law, this and so many other exciting things possble.  We our most
grateful for their support, and for their attending. 1 am looking very much forward to the next
couple of days. Preventive law has aready added a great dedl to thislaw school over the
years, agreat ded to the professon, and we think that it can do alot more. Thisisachanceto
talk about fleshing out some of the concepts of preventive law, and making it a standard part of
what lawyers do on aday to day basis. So, thanksfor al of the intellectud power and interest

you bring to this, and | am looking forward to a grest couple of days.



Thomas Barton;

Thank you. | am Tom Barton, and | am on the faculty here. 1 am the director of the Brown
Program on Preventive law. | first want to acknowledge and thank Hermione and Harold
Brown for sponsoring this event, and for making the Brown program in Preventive Law
possible. | want to acknowledge Steve Smith’s leadership as Dean of a school which has
embarked on amission of crestive problem solving. | will come back to that in just asecond. |
aso want to thank Murray Galinson who for the last severd years has been the chair of our
Board of Trustees, whose vision and strength of |eadership together with Steve Smith hasredlly
made alot of things happen that gives us greet pride. A new vison of lawyering that we are
redly trying hard to implement, and | am gratified to see S0 many people from not only
America, but Europe here to listen to what we have to say. | dso want to acknowledge James
M. Cooper, who is our executive director of the McGill Center for Creative Problem Solving.
And it is aptly named, because Jamieis one of the most creative people | have encountered,
and one of the most energetic. He exhausts me, and if | could take alittle of his creetivity and
have it rub off on me, I would be much appreciative. We have not learned how to package that
yet, but heisworking onit. Findly, | want to acknowledge Ed Dauer, who for many years
most of you know was the leader intellectualy--following Lou Brown'’s degth--in the area of
preventive law. Ed hosted the National Center of Preventive law & the University of Denver
for many years, and was insrumentd in linking up the preventive law ideas with Cdifornia
Western School of Law. He saw the synergy between crestive problem solving-which isthe
mission of Cdifornia Western- and the ideas of preventive law, and | think without hisinitiatives
we would not be here; certainly not a California Western. Ed has continued to be so gracious
with histime and ideas. Heis one of the most sdfless people | have encountered in academia.

So, thank you dl very much for that.



WE re going to ask basicdly three questions about building atheory of preventive law. Firs,
what we should seek by way of atheory of preventive lan? Secondly, why we should engage
in that activity, and thirdly how we should go about doing that enterprise? The what question,
what we should be doing, iswhat Ed will betaking about. I'll tak alittle bit about why itis
important to develop atheory of preventivelaw. Thenwe ll turn to you, if we have sometime
before questions and answers, to help us think through the how of developing atheory of
preventive law. So, | will turn it to Ed.

Ed Dauer:

Thank you. Rather than introduce mysdlf, | would like to incorporate by reference dl of the
exaggeraions Tom started. However, they are not true, but | love them. So just assume all

that isme. Itisredly great to be here.

Since | saw mogt of you last | have been living the life of an unemployed full time student a
Boston, which is not irrdlevant to what | am going to talk about in just the next couple minutes.
| have been studying public hedlth. | have been teaching in the area of preventive law and
hedlth care, and so what | thought | would do isjust take a year and go off and find out what
hedlth care actudly is @out. There are lots of comparisons between public hedth and
preventive law that make that somewnhat less screwy than you might think. Oneis, for example,
that both fields are very concerned with the well being of individuas, and people are motivated
to do it in many of the same ways. In addition, public health and preventive law both have
private and public dimensons. The privateisobvious. The public dimensions, for the hedth
people, are things like community hedth. The public dimension for usis community justice.
The reason | mention it here is because | have precisely one year of trying get my arms around
something that is absolutely enormous. Including such things as biogtatigtics, which | can barely

pronounce and much less do.



But, in order to be able to do it in one year, | had to get a good sense about what the whole
thing isabout. So | pent alittle time trying to figure what the thing was made of, what is public
hedlth made out of. It turns out thet it is ridiculoudy sdf evident, and | want to suggest thet it
might be useful to us as one way, not the way, but it is one way of thinking about what it is that
preventive law as aworking processitself may need. So, as | look around the curriculum, and
what peoplein public hedth were doing, it occurred to methat it could be divided in three
parts. Forgive me for writing things down. | have been away from the blackboard for so long,
it isso nice to be back to one. It occurred to me that there are three things that we need in
public hedth, and by andogy preventive law. One of those is a knowledge base. The second
oneiswhat | will cal askillsbase. Thethird oneis, | am making these terms up o they do not
necessarily mean anything, but what we need is addlivery system, and that is how do we
actualy get the benefit of what we are doing so people will care about it.

Let me give you some examples of what preventive law has dready done in each of these kinds
of fidds. Inthe delivery system, Lou Brown gave us way back lots of things, including things
like the legal audit program, periodic lega check up, and the blue car project, and a number of
others. Woody Mosten has been working in this areawith avariety of thingsincluding his client
library. Richard Gruner has done it with compliance programs. So many other people have

a so contributed to this part of the enterprise.

The skills base is one in which we have aso had anumber of wonderful contributions. Indeed
one of the potentialy mogt interesting connections we have made recently is the intersection of
preventive law and therapeutic jurisprudence, which Bruce Winick and David Wexler, which is
now bringing our atention to the our discussion of kills.

Thethird part of it is the knowledge base, and it isthat, that | would like to spend a minute
talking about, because it is this where maybe alaw professor would have any comparable
advantage rather than the other two. Let metell you alittle known story to get into what 1 want



to say about the knowledge base. In 1983 when Lou Brown and | were thinking about where
to create the preventive law center, this may not be widely known, we had dmost settled on
putting it in a business schooal rather than alaw school. The reason for that was two fold. One
was we thought business schools would be fertile and hospitable grounds, because business
people understand the advantage of an investment today that will pay off tomorrow. There was
another reason for wanting to do that, that we weren't redlly clear about at the time, and that
was that business school, and business schools and management and organization theory have
knowledge organized a what | will cal just the right kind of level thet was useful for us. Let me
explain what | mean by that, and then | will come back around and talk about maybe a

connection to business schools in the future as well.

If were to take a knowledge base and arbitrarily divide it into three levels of its own, we can
say that there is some kind of knowledge which isredly cosmic, and that is a the leve of
indghts. These are grand abstractions that are redly very important. For example, one of them
which Lou--whose name | will invoke severd timestoday, as | know others will--taught usis
that it isimportant to predict human behavior. 1t is more important than preventive law, or to
predict what people will do, than it isto predict what courtswill do. Soingghtsat afarly high
level. We dso have alot of information, and thisis the kind of thing thet practicing lawyers
know really well, and that iswhat do we do with this kind of case? How do we solve this
problem for the dient? Help this client achieve their goas, and reduce the risk that those gods
might be upsat by some kind of untoward legd trouble?

The problem with these two, they are both very important but they are not complete. The
difficulty iswhat do we do with this? That iswe can start with these abstractions but how do
we actudly use them in particular cases. They are nice as motivators, and they kind of orient us
injust theright way, but as a practica matter they are not on the ground yet. On the other hand
down here, while thisis redly important, it is not redly recalable unless we can do something

10



esewithit. For example, what Hermione Brown does and has done for many yearsin
practicing preventive law in the estate planning area. What isit that she is doing that can be
used by an environmentd lawyer? That isthere is an enormous amount of information she has
about helping dlientsin the areain which she works. Our chalenge, | think, isto figure out a
mid leve range of generd principles that make the work thet is being done, the information that
is being gained in each of these areasin which lawyers practice, make that transferable,
replicable, and useful.

For example, we know that in doing partnerships we want to have buy and sl agreements
funded by insurance. That's a piece of very important information. Can we generdize that a
little bit, and make it important in another fild? One of the things we could say about that is,
“aure, the availability of insurance funding for buy sl agreementsis one way of avoiding
changes in the bargaining leverage the two parties to atransaction have.” That isanice middle
range kind of proposition. It isonethat it isimmediately more gpplicable than the larger
indghts. It isonethat is more generd, useful, and trandferable, than the information from which
itisdrawn. |1 am not trying to say thisisthe gold standard, but it is certainly apiece of it. Itis
the piece of it in which we have most of the work ahead of us. Where preventive law is very

much awork in process.

How do we go about getting thisisthe next question? And again | want to divide this.
Somebody once said people who think, think; and people who can’'t, makelists. | want to
divide this dso into two parts, because | think that there are two sources from which we can get
the kind of information which can fill up the middle range, what Tom caled lagt night the mid air
level propogitions. There not up here, and there not down here. They arekind of mid air. One
of those referred to asinternd, by which | just mean the lega profession, and the other one
externd, by which | mean everything dse.

11



The externd oneissmple, that is| think that we have alot to learn from other areaslike
theories of management and organization. In the hedth areawe have alot to learn from
theories of risk management. We have agood ded to learn from gpplied industria psychology,
aswell as other forms of psychology. And we have agreat ded to learn from the principles of
cregtive problem solving. Thisiswhy the intersection is so valuable. We know that preventive
law does't involve just doing law, it involves dedling with peoplein dl the various waysin
which they behave. So we need, | think, to create connections; again with occupational
theorists, management theorists, and people who are working in this middle range of idess. We
have stolen these things in the past you know. After dl, primary prevention in preventive law is
just something we lifted right out of public hedth. The very ideaof legd checkupsis something

we stole from public hedth. Let’sgo out and sted some more. Fair isfair.

The other thing, internd, isfinding out this kind of information and being able to trander it into
these generd propositions. Who hasthat? Lawyers havethat, they doit dl thetime. This, |
think, iswhat creates the dilemmathat lawyers say to us about preventive law. “1 am aready
doing it.” The answer ismany of them dready are. But what we need to do isto take theiit
that they are doing, which is a this [lower] leve of information, and try to make some generd
kinds of recdlable theories. So when this lawyer leaves that information does not go with them.
So that what someone is doing in estate planning is useful to what someone is doing in business
planning, which in turn is useful to what someone is doing in tax planning. We need to be able
to categorize these types of ideas. How do we go about doing this? We can talk about this
more if this Sde of this general scheme makes sense. We can tak about this alittle bit morein
the course of the day. | think one of the things that thisled me to was some ideas for concrete
kinds of projects. And that is, why don't we just get some lawyers together and have them do
it whilewe watch. That is, do some seminarsin which we lisen more than talk. Or get some
lawyers together who are working in an area like entertainment law, because we have Harold

Brown who isworking in that so well for so many years here, and try to watch what they do.
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Ask them if they would think about creeting maybe the equivaent of practice protocols. You
can't do that without thinking at somewhat higher level about what you are doing. Or ask them
to work with usin teams. In various kinds of seminars. To help us create idess, replicable

notions about what principles of law they are operating on.

This idealeads me to some practicable kind of suggestions, and oneisto create linkages with
these other fields, and the other is to create maybe a different way of dedling with the practicing
bar than we have until now, and thet is engaging in dialogue rather than engaging in lecture.

Audience Comment;

In your structure there between insights and principles, the two there are very interrelated.
Sometimesit is very hard to bresk down the two of them into principles, you' ve got concepts
and theories, and dividing them up is difficult.

Ed Dauer:

All of that. Thisisacontinuum. | think any ligt has an arbitrary definition. We could divide this
into five instead of three, but having done three, | fdlt that that was as much as | was capable of,
but | completely agree. Not only that, but they feed each other. Lou Brown got hisinsghts
partly from watching this, and then he we took some of those and applied them, as everyonein
this room has, to rea cases, from which we then derived some of these sorts of principles.
Neverthdessthisisaway of thinking, to me at least, one way of agpproaching the question of
what we should have by way of atheory of preventive law? The next question iswhy do we
need this?

Thomas Barton;

13



| redly like Ed’'sandysisin terms of akind of framework for what a theory would look like,
because everybody has a different level at which they operate best, and at which they are most
interested. | think between the accumulation of knowledge, at what ever level of
comprehengon, and the development of skills, and the delivery of the information, you know
there isreally something that plays to each person’s strong suit and interests. Itisa

comprehensive agenda for a theory.

We tadked last night about how so much of the information about preventive law is a either end
of this continuum. At one end is the very high abgiraction, the worthiness of preventive law.
And how can it not be worthy? It saves clients money, it saves people emotiond distress, its

better service for your clients. Thereisjust no reason not to do it.

At the other end of the continuum isthe information, which is very particular about a given
practice and what worksin this practice. The fact that so much is at either end, leaving the
middle rdatively blank, | think that thisled to two genera conclusons about preventive law.
Both of which, | think, have led to the rdaive inattention to either skills or ddlivery.

Thefirg isthat preventive law is sdf evidently worthy. We don't need to convince other
people about that, or we do not need to educate students about that, and perhaps what’s more
important we don’'t need to educate our clients about that, because we know that it works and
why not do it? Nonetheless, we need to create a better market, we need to create a demand
for these preventive law services, and the best way do that is to educate the potentid clients
about itsworthiness. So, to the extent that we are way up here, up & the level of the mora
worthiness of preventive law, it isjust too purein our minds. If we could move down alittle bit,
to themiddle level of generd principles, we could describe it better to anonlegd audience, i.e.
the client base. If clients demand it that will create in itsalf a demand to be better trained, both

in exiging lawyers and law students.
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Now down here the particularization of the information, | think, has led to another genera
concluson. Which once again leads to inattention a both levels. That is, that preventive law
just happens. It's experiential. Y ou work with your clientsin agiven context of the law, and
preventive law just hgppens. “I’'m alawyer, | have been doing thisal my life” We hear that
again and again, and that is down here. It just happens naturdly. You just experienceit. Then
once again thereis nothing in the middle, a the leve of principles or skills, which sayswe
should trainit. Thereis nothing a the particularist end of the continuum that suggests we should
develop particular skills, and be able to package it in acertain way.

So, what we have done, | think, has led to a certain inefficiency about preventive law. We
haven't sysematicaly thought about how to trainit in terms of kills. We aso have not
convinced our clients about the market for it. We have aso made it rather difficult for usto talk
amongst ourselves about preventive law, because it’ s alittle too enclaved in particular doctrines
and practices. Wewant, as Ed said last night, an environmental law preventive person to be
ableto tak fredy and communicate a the same leve, with the same vocabulary, as atrusts and
edtates preventive lawyer. Y ou need principles at thismid leve that are basicaly generdizable,
that are not just the big ingghts, in order to have that dialogue take place.

Finaly, | want to add that the profession is changing very rapidly, and | am indebted to WWoody
Mosten for prompting me to attend an excellent conference that he put on about unbundled
lega servicesjust last month. | was astonished at the rapidity with which the law practiceis
now moving away from afull service client lawyering modd, to discreet tasks. In that, thereis
perhaps a difficulty, and perhaps a greater opportunity. We need to be able to package
preventive law in modules, as it were, that are understandable for oursaves, and
understandable for clients, who we can expect to be taking greater responsibility in the future
for their own legd matters. So, with that | will stop, and we will pose the how question? How
our we going to do this? How can you fit yoursdf into this scheme, or if you do not like this

15



scheme fed freeto say so. And maybe think about that as the rest of the discussion groups
unfold.

Audience Comment;

Let me relate two of the points you made, and try to tie them together in asense. Y ou talked
about creating ademand on the part of the consumers of lega services, and you aso talked
about training people to ddlivery those services. Of course usudly, from an economic
perspective, we think that demand will have an impact on causing a greater supply. But maybe
it also works the other way around, and what | am suggesting isthat the training pieceisan
important piece, and that we need to think more about how to train our young law students, and
maybe members of the practicing bar in creative problem solving and preventive law
approaches. That in itsalf will spark a demand, because of course once lawyers become
preventive lawyers they are going to be themselves motivated to creste ademand in the
professon. So, | think both of those points can be tied together in that way.

Audience Comment;

| have practiced most of my 26 years in-house in companies. My experience has been that
clientsarein a continuum from extremely risk adverse down to avery cavdier attitude toward
legd risk, and | think its very difficult to gpply a principle thet will cover the entire continuum.
It's going to be aseries of principles, | think, that rdate to the clients experience. If the client
has been burned in atransaction, for example, the next transaction they will approach with a
whole different outlook. And the client who has been perhaps lucky, or who has just never
fdlen into that type of atransactiond problem, when you give them dl the advice about wheat to
do and what not to do, agood bit of it will go right over their head because they just do not
identify. It isnot going to happen to meisto often the atitude.
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Ed Dauer:

Tom, can | just put afoot note onthat? If | had abigger pad as| flew out here | might have
donethisaswdll, and that isto say skills can operate in the same kind of different sorts of
abdtractions. When we teach interviewing and counsdling, we teach grand notions about
interviewing and counsding about relationship between lawyer and client way up here a the
top. | have done alittle bit of teaching of interviewing. But if what we are going to do is take
your experience, and be able to teach your experience to someone else, and to combine it with
the experience of other people; o that we can make it available more generdly, to do what
Bruce Winick was suggesting, thet isto create a supply of people who are skilled, | think that
the mogt efficient package in which to put it isat thislevel, and thet is the kind of generd levd.
Y our particular experiences give rise to these, but your particular experiences, as you pointed
out, may not be replicable. Y ou may have a different client with a different colored tie coming
in on a Thursday that is't replicable? So what we need to do is take what happened in that
case, and trandate it into something that is more immediately useful than the ingght level. So
that when you stop doing it we' ve got a history of stuff that we can now transfer. That isredly
al that we meant by saying that if we think about it as these different levels of abdtractionsit
would be impractica.

Audience Comment;

Wedl, it isredly acomment. It struck me that what Ed just talked about as an intermediate skill
could aso be regarded under the principle column. So, that you might have asa principle,
clients who have been burned maybe more receptive to this, or maybe less receptive to a
certain course of action. Or for those who have not had any prior history, they may need to be
more educated about certain risks, and those may need to be conveyed in a different way. It

seems to me that could be regarded as a principle as well.
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Ed Dauer:

Oh sure. The samekind of divison can apply to al of thesethings. | was just talking about this

one because it isthe one | am familiar with. | think both of your comments are exactly correct.

B. 9:40 am-- 10:05 am The History and Future of Preventive Law
(Discussion Group: Woody Mogten [mosten@mediate.com], Bob
Shafton [RSHAFTON@str oock.com])

Tom Barton:

Thank you very much. We will move now to the next discussion group, which is“The Higtory

and Future of Preventive Law, with Woody Mosten and Bob Shafton.

Bob Shafton:

Good morning everybody, it is a pleasure to be with you. It ismy pleasure to introduce Woody
Mosten, which only provesthat | am Bob Shafton. Woody and | agreed that | would start
briefly, and then we would kind of go back and forth, and we want alot of interplay which we
have aready had alot of this morning.

We are going to talking about everything from compliance checklists to annua lega checkups.
From the corporate fidd, to government to employment, to entertainment, and | apologize for
those who | have left out of the equation. What most of us don’t know is that last night Tom
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Barton recaeived two telephone calls dmost smultaneoudly. One from Al Gore, and one from
George W. Bush. Seeking his help using one of these models, that they did not even know that
Ed and Tom were going to develop, to see how there can be a prevention and avoidance of the
kind of Florida balot debacle that has taken place this year for future eections. Tom very
wisdly sad that we will be glad to talk about that this morning, and | understand that he has
appointed three people to head that up. Jesse Ventura, and | won't name the other two. That
only goes to show that that may be abgtract and ridiculous, but when Lou Brown called mein
1955, having aready been my mentor-thanks to the Beverly Hills Bar Associations mentor
mentee program-as | was starting in the U.S. attorney’s office, he said, “I have some ideas
about the annual legd checkup.” “Why wouldn’t people go to their lawyer at least once a year
like they should go-they don't aways go-to their physician every year?” And, “isit appropriate
for lawyers to send out notices once a year, saying itstime for you to come back and see me
about your will or, in those days when this was much more sengtive, isthat soliciting legd
busness? Hesad, “What | would like you to do is, | hear there is an opening on the Los
Angeles Bar Association public relations committee.” Something about which | knew very

little, and | served there and became chair of that committee.

We began to look into some of the areas which today are fairly basic. Louiswas very upset
about a Michigan Bar survey which ranked lawyers lower than used car salesmen for honesty,
integrity, and truthfulness. We used thisalot within our conversations. He said, “we have got
to get over that.” That's one of the thingsthat | havein mind. | am not sure where thet fits on
this chart. The other pragmatic issue, | want the Bar Association and schools, not law schools
but kids type schools, to begin to take alook at iswhat do we do to prevent things from
happening? Y ou on the public relations committee can look at the one aspect, but you should
be looking at the others at the same time because it may be one of the answers that Tom and
Ed have referred to thismorning. If every Bar Association distributed a pamphlet on some

ideas which lawyers then could revise, rework, adopt, or not adopt. Annua legal checkup was
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one, but just one, and those pamphlets were in fact distributed. | am not sure if bar associations
are doing that today, frankly some things are good ideas and get dropped, and maybe that
proves they weren't good ideas, or maybe it redlly proves that people just don't have the follow
through that they should have. So that was one kind of very homey beginning at that time.

One of the thingsthat | found as a corporate lawyer, doing alot of merger and acquisition
work, was that lawyers end up with awonderful closing binder, which is usualy done even after
the little Plexiglas cube comes out. The closing binder includes everything imaginable. Two
examples. First example, there are abunch of |eases that the corporation has, and Dan and
otherswill attest to this, there are a bunch of leases, and some of those leases have options to
renew those leases at the end of five and ten years. And that’sin the binder, and its handed to
the CEO, or to the generd counsdl if the corporation islarge enough to have one, or to
somebody who doesinternd audits, and aso the outsde law firmis going to follow up to and

be sure that those things are done.

Early in my career, and Louis and | talked abouit this alot, we concluded that the outsde
lawyer is absolutey the worst person in the world to do that. Evenif he or sheremainsin the
picture. | decided-and we debated-that | would attempt something and use the outside
independent auditor, because they are greet with follow up and with lists of their own, and
frankly with ligbility issues. What hgppensif | don’'t? What do | have to footnote if they don't?
o, that isonekind of example.

Second exampleis forms of the corporation. Each of the parties had their own forms. Takea
bank or a savings and loans, someone who does mortgages, deeds, and trusts. Each one had
their own forms, and a the time of the merger either one of the forms are adopted, or atotdly
new oneisused. Doesit surprise anyone to know that within three weeks the employees that

ran the branches in these financia indtitutions- and thisis only one example, | am sure it happens
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al the time-the employees reverted back to their old forms with which they were familiar? In
the case of adeed of trust it is recorded in the county’ s recorders office of the jurisdictions of
which the savings and loan, bank, or mortgage company does business. So that they were
using old forms, which on the back of the forms says, “and this has been recorded,” and it had
not. That formisno longer in existence. They have been replaced by something else. So what
do you do about that? It does not happen at the CEO levd, that isfor sure, and | maintain that
it doesn’t even happen at the outside counsel or inside counsel position. It's got to happen at
an accountant auditor type pogition. Thisisn't a pitch for accountants, but again it makesthe
point that | think Ed and Tom were making, is the very very important aspect with dedling with
the externa world, whether it be accountants, appraisers, or other publics that we dedl with.

Woody Mosten:

Well, just afew words. | think the whole day will be an appetizer of ideas, because we have 0
much to cover. Asl look around | just can't help think how happy Lou would be & the
development of hisideasthat started really with one person who started to ook at the obvious,
and take much of what Ed has so e oquently put on the board as a development of atheory.
And | think | redlly want to thank the law school for having Lou’'s name associated with this
program, because alot of things he did we can extrapolate from and be able to build our theory
and our future.

For example, where's Dave Rowley? Dave stand up and show the Lou Brown tie. The
preventive law tie. Very handsome on that white shirt. Lou kept thinking that, number one he
did not have to talk or preach to everybody, but those of us that were fortunate to have been
within his family, he wanted to nurture us and make sure we had tangible remembrances of dl
his theory, ideas, and ingghts. So one of the things he that he felt that preventive law would
teach lawyerswas redly to be tirdess, persstent, and helping. That people came firgt, and
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people not just in alaw office but people well outsde. So he had thistie and other kinds of

little ways to remember.

Am | right thet it has aquill pen and agave?

Dave Rowley:

Yes

Woody Mogten:

To show hisbdlief in choicesit dso comesin brown and blue. Of course he designed it, paid

for it, and digtributed it. Whichisnot unlike hisfirst book, Preventive Law. | don't know if any

of you have seen this? Even before he met Bob Shafton, 1950. And he did not wait for alaw

review or a publishing house to come out with it, because he did it himsdlf. Part of, and thereis

alot of big ideas within this book and the book that he and Ed wrote, finding by lawyers, alot

of big ideas and that one actually had a cover.

Ed Daug:

Actudly had customers.

Woody Mosten:

Y ou know, that did not seem to bother him ether, because when there were good idess, if you

could get one person to think about it redly was enough. He put alot of his big ideas and
experiences into another book, caled Lawyering through Life. In that book, which he sdlf
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published and which was reviewed absolutely favorably throughout the world in various
publication, there is a bibliography. Thiswasin 1986, and the bibliography, not the book, is 40
pageslong. For any of you who are committed to preventive law, but maybe want to brush up
alittle, he has awedth of hisown ingghtsin there. Louwasnat, and | think thisiskind of an
indght that Ed has given us, limited to the legd professon. Although he loved the legd
profession, he loved lawyers, and he was very active in the bar association. So he could talk
that talk, and was very familiar, and got enough awards in hislifetime and beyond. But the fact
is he would write about preventive law for arline magazines. True. Hewasthe PSA columnig,
when PSA was around. Anyone who got on an airplane could be able to read about hel pful
hints that were going to help peoples lives be alittle better. That is something thet differentiated
him from many of his colleges, and or colleges of thetime. When you tak about going through

form to substance, the substance that he was looking for were better lives for people.

Audience Comment:

Taking about the future about preventive law, and one of the things that comesto light for meis
informs of that is winning the public over, and you had mentioned earlier the annua checkup.

In order to get the annual checkup, the importance for that going, the public would need to be
willing to accept that. It seems to me that something on the nature after a particular case sort of
aclogng or exit interview with a client you could say, “what are our next steps, where do we

go from here, and how satisfied are you?’” That might be a good place to sart.

Woody Mosten:

Wi, there may be lots of ideasfor that. Lou dso had lots of toolsto try and implement his

ideas, and the checkup was onetool. For example in my law office every client who comesin
gets that checkup. But, we had opportunities. | remember the head of Xerox benefit program
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happened to be aclient of mine, and | shared that with Lou and asked the client if Lou could
come and sit with him one time because we had an idea. The ideawas Lou would pay for the
lega checkupsif you sent out to al the employees of this little company, asubsdiary of Xerox,
to seeif the were willing to fill out thislegd checkup and cometo see alawyer. Not only did
we not get an opportunity to get atremendous sample, but the company was unwilling to do it.
They were afraid that it would stir up discontent within the company itsdf. You areright. For
years | offered free consultations to clients to come in and fill out alega checkup, and | had
plenty of timeto play golf because people didn't come. That did not mean that the ideas
weren't worth it and need refinement, but | think Tom'’s point of being able to assess the need,
and market to that need on ameaningful level needs alot of work, and perhgps dl of us can
think of that.

Bob Shafton:

Can | tossinjust two very brief interdisciplinary things? The American Bar Association ADR
Alterndtive Dispute Resolution section has a magazine called Dispute Resolution. In summer
of 2000, it has awhole issue devoted to the future of problem solving and legd education. Bob
Mnookin and Frank Sander write apiece, “ Teaching and Problem Solving.” Paul Brest writes,
“Problem Solving and Legd Education faces uphill climb.” That to me kind of spesks to what
you are talking about. Publishers and editors and the public are looking for materid, direction,
and no one should be shy about beginning to put to paper thoughts and ideas, and at least
discussing it with people, peer editors and others.

One of the things that has always bothered me is Preventive law is not a bread and butter issue
to most lawyers, and it isacost issueto clients. It shouldn't be, but it is. | exclude from that
things like the compliance checkligts. If you do thisfor FCC your client may stay out of jail.
Some things are completely pragmatic. Coming in to have your will looked at or your estate
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plan doesn't dways fal under that category unless Hermione is your lawyer, and then you
would probably get beaten up if you don’'t. Cost is not an issue, and there are exceptions. One
of the things | would like to see, iswhat the medical profession has begun to do, istak about
dternative medicine. Not quirky things, and not just preventive medicine. | do not know how
we work preventive and dternative law. | don’t want to be cute about this, but there are
dternaivesto the norm. Whether it be litigation versus arbitration versus mediation versus
planning. | don't know if it istaught in client counsdling competitions, or moot court. To methe
methodology is important, but the concept of what we referred to earlier iswhat Woody and |
agree has to be thought through carefully.

Woody Mosten:

Do we have afew minutes?

Thomas Barton:

Formaly not, but | would like to hear alittle about your library.

Woody Mosten:

Thisisredly fascinaing. Lou had amaxim, he had lots of maxims and maybe we will talk
about them throughout the next couple of days. One of them was that dient waiting time should
be dlient learning time. When he would walk into alaw office, and he would see old Nationa
Geographic and Fidd and Stream and other magazines that we lawyers like, and then would
throw out to the clients. It wasto him ametgphor for non client centered lawyering. So, over

the years we discussed why we could not make alaw office alearning center? A place where

if you are going to have informed clients, who are responsible and empowered to make their
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own decisons, why can't they have aplace in the law office? Lawyersdo. Where do the

dientsfill out their guff? Where do they learn in lay oriented materias?

S0in 1990, with Lou's help, | established aclient library. Now the client library does not have
to haveits own room, it can actualy be in awaiting room. It has avideo monitor, and a
computer monitor. Video so that people can look at some of the redlly good tapes, some more
need to be made, in their substantive areas. Or learn about negotiation or mediation or some of
the rights that they might have. Books for them to get either by prescription from the lawyer or
just to browse, and dso, and | consider it the most important part, atelephone and adesk. A
place where they can do their own work. They can do their own thinking, and they have their
own resources to play ameaningful role as a collaborative partner. Whether it be full service or

discreet task service.

There are client libraries now al over theworld. In Sidney Audrdiathey arein the public
library. In Brisbane, Audrdiathey have an absolutdy beautiful office with high tech and
comfortable chairs and things like that. 1t is my dream, when we talk about the future, that
every court house and public ingtitution will have some place for people to learn, and that
Lawyers as part of their CLE or their Bar card will have to have some kind of client kind of
tools, and train their staff to be client educators as part of what we want to do. because that is

redly a ground zero where the learning takes place. Thanks for listening to us.

Thomas Barton:

Thanksfor that very imaginative indght into delivery syssems and how that can work. William

just published a book called, UNBUNDLED LEGAL SERVICES, which eaborates on some of these

idessand is very fine. | think we have one or two minutes at least for questions and answers.
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Audience Comment;

As afootnote many of you know that not al your clients go to court. But when they do go to
court, around the country there is a concierge concept. Where clients, who do unfortunately
gpend alot of time waiting in our court, can come in and thereis highly trained staff to educate
them. Lawyersknow it, and if it isincongstent what their learning then there could be a big
problem, but if it is conggtent then it reinforces dl that.

Woody Mosten:

Well | have adream. There are senior citizens dying to be able to have something to do. You
look at our courts and they are not very friendly. What if there was a chance to link those two
populations so that, whether its from churches, communities centers, they were able to make
cookies, pour coffee, and help have a neighborhood atmosphere in court houses. So that when
people are waiting to decide very important parts of their lives they ether could have docents
who help explain for them, and or have educationa materias that are paid for by the people
that allow them to make better decisons. | think you're right, this has happened in some
jurisdictions, but it could happen alot more. It s sort of a symbios's between the private and
the public sector, in that preventive law has generdly been a private sector phenomenon, and
the public sector learnsfrom it. But there is alot hgppening in the public sector that wein the
private sector can learn from, and they seem to be in totaly different worlds, and maybe

something that we can do here can merge those worlds.

Audience Comment;

A quick footnote on that very point. | am going to draw on an example from severd years ago

to make apresent point. | wonder if part of the enemy isn't us. That is the impediment to
achieving the dream ig't the professon itsdf. 1I'll give you the example | had in mind. In 1978
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when the new bankruptcy act was being consdered in congress, it may have been 1977, |
forget what year it was. There was aproposd in the origind bill for the creation of an office of
consumer counsdl, that wasn't the word they used, that would have attached to the bankruptcy
courts so that people who were going there for wage earning plans, or whatever it was they
were doing, could have gotten some advice from counsel or somebody to tak to in the court
sysem itself. Which isavery forma gpplication of the piece of the dream you are describing.
That proposa was stripped out of the bill by the organized bar. The ostensible reason was that
these things are too complex for people to do on their own, they’ re going to get bad advice,
and they need to have the benefit of the bar association. Whether that really was the reason or
whether it was a concern of losing some business, | redlly do not know. | expect that the
impulse to do that in 1978 has not abated in the last 23 years, and that we might find that
educated the profession may be away of greasing the skids towards educating the public.

Woody Mogten:

| might dso state Bill that in the area of unbundling and ADR the bar of recent year has played
an incredibly important part. In fact most of the sudies, and the impulse for unbundling has
come fromthe ABA, and | think that in our desire to work with the organized bar maybe we
can aso work with taking what has been positive and the momentum that has been going. |
think that your right preventive law is happening, and is being endorsed by the ABA. You
remember the Gonsar memo that has been floating around. The fact isthat these seeds have
been germinating for along time, and taken those leaders that are there and working with them.

Audience Comment;

A VA hospitd in Lexington Kentucky, a couple of years ago, was hit with a2.5 million dollar
malpractice verdict. They subsequently decided that when some committee of the hospital
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decided thet they redlly had faled, they were going to cdl the patient in, assuming the patient
was dill dive, or the family in and gpologize and make an offer in settlement. Not just
gratuitoudy for the benefit of the patient, but aso for the benefit the hospitd and itsliability, and
aso for insurance if it isnot sdf insured. So, | think there is nothing to complicated to take a
dab at. | mean if that worked there, it might work other places.

Thomeas Barton:

Thank you. On that pogtive note why don’t we turn to Hermione Brown and Murray Gainson
for their discusson of “The Lawyer as Counsdor.”

Hermione Brown:

| think thet the topic is dightly overstated in the program, because | know nothing about public
law, and | wrote to Murray and said why don’t you take the public law section. He said he did
not know anything abouit it either, so we are stuck with private law. What | redly wanted to
say isthat | think one of the ddivery mechanism that we use in our firm, and which could be
used more widdly is the mechanism of acounsdor. A counsdor isan old English concept of
the guy behind the nice walnut or mahogany desk who looks after the family. After dl the
barons did not know much about law. They did it for annua fee. He was sort of the business
manager, the supervisor of their estates, he handled dl their mgjor documents, and drew their
wills. It went out of existence 25 or 30 years ago in this country as law got very specidized,
but there is a place for them.

We found in our firm, which by design is very smal and looks to relatively sophidticated clients,
that we can charge on an annud retainer or a percentage of their business profits. Make avery
nice living, and because they don’t have to pay for extraneous services, they call. Itisvery
comfortable to cal your doctor and know Medicare paid for it. It issmilarly comforting to
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know that you have paid or budgeted for your lawyers bill, and you can cdl your lawyer and
say I’ve got this problem. How do you think | should ded with my kids, | want to get another
house do | have any problems from atax point of you, or | talk to my architect and what do |
do about this, he gave me along piece of printed paper caled AIA form, do | just Sgn it?
There are amillion areas that are irrdlevant to his business maybe, or maybe they are part of it.
How much insurance do you think | should get? Where should | place my insurance? What
doesit mean that it is best rated AAA? Isthat important? You have dl sorts of practica
condderations that he would never call alawyer if he were not on aretainer arrangement. |
think that from alawyers point of view it is a'so awonderful arrangement, because you get to
know the client. Ingtead of coming in with a discreet problem, should | sign this contract? You
know what the clients godsin life are, what his marita and family arraignments are, what his
dreams are, and what sorts of risks heiswilling to teke. It'strue, as someone else sad, thereis
avad difference between the guy who has been burned and the guy who comes fresh out and is
a 28 or 22 year old who the world is hisoyster. That'swhy | find it very very much more fun
to practice law because the fee arraignment is behind you. Y ou do not have to worry about
hours, you don't have to worry about rates. Y ou st it once, and at the end of the year you
look at it, and say well this year we did not do to much for him last year maybe will givehim a
discount, or he had a great year and we did dl these things so letsup it 10%. Itsfixed like an
insurance premium is fixed, and it works very well. 1 would like to reestablish the concept of a

counsdor for life type of thing.

Murray Gdinson:

Let me say that had | heard about this 20 years ago, this fee arrangement, | probably would not
have |eft the practice of law. 1t soundslike agreat idea. Whereasif you could do away with

faculty mestings, | wouldn't have left teeching. | will haveto say that | am little anal compulsive.

We were told this morning that we had to introduce oursalves, so | will do alittle introduction.
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| think | am going to be gpproaching this morning from one of three hatsthat | have wear. |
was a practicing attorney doing mostly tria work. | then became alaw professor right at this
very school, not at this particular building. | then became aclient. About 16 years ago | went
into business and became a banker. So, | am gpproaching it more as a client now then anything
ese | have dso got to say that it isredly thrilling for me to share a podium with Hermione,
because when | went into teaching Lou Brown was redlly one of my heroes. | fed redly
strongly about the areas of law he was preaching, and he was sort of alone voice out there, and
| became alone voice down here and somehow it worked. | picked up on things he was
saying. | taught courses from the range of evidence to interviewing, negotiating, and counsdling.
| taught it with a psychiatrist. We cdled it interviewing, negotiating, and counsding because in
order to get the rest of the faculty to buy into it, | had to have the interviewing and negotiating,
but it was clearly counsding. The role of the attorney as a counsglor.

| can’t overemphasize, in my role as aclient, the importance of preventive law, both to the lega
professon and to society. | think that the legdl system, like palitics, isand will fal unless
preventive law has a gregter rolein it than it doesnow. Itisgrowing. It iswonderful to hear
the things that Bob and Woody are saying are going on out there that were not going on when |
was practicing 20 years ago.

| think it is very clear to lawyers that when aparty comesin and says | want adivorce, that they
should talk to the client, and counsel that client, and refer that client to a professond and see if
redly they want that divorce. Y et for some reason when a client comesin to you and says |
have abusiness of mine, and | want to break up the partnership that | have had for thirty years
with this no good son of gun that | have been a partner with, counsdling is not even thought
about by many lawyers. That iswhat they are redly talking about. Do they redly want a
divorce of that business, or isit something well beyond that that they should beinvolved in. |
think when you tak about trid law, and | guess| did have thisfeding when | was atrid lawyer,
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that the only partiesthat winin atrid, are not the winners of the lawsuit or the loser of the
lawsauit, but the lawyers. The amount of money that is spent by the client, but aso the amount
of time, energy, and emotion can be devastating. When | was the president of a bank down
here, it was a public company, we got into alawsuit. 1 am embarrassed to say | can't
remember the name of the brokerage firm, but it islong gone. It is one of those that got
gobbled up. They were suing us over athird party who had defrauded both of us, and | said to
my lawyers, | am going to call the president of this brokerage firm and try and meet with him
and settlethe case. He said, “you can't do that.” | said, “Why not?” He said, “because you
have lawyers representing you.” | said, “hey if he does not want to meet with me because he's
got lawyers great, but as far as| am concerned you and the other Side are so into this case as
advocates that it will never settle” | called the president who wasin New York. | sad | was
willing to fly out to meet with him. He said, “wel | am going to be in Los Angeles next week,
why don't we megt? We met and within about an hours worth of meeting, aweek later the
case was sttled, and it took aweek longer because it took the lawyers that long to work out
the details.

Thereis no reason why the ultimate god hasto be the court room. | might say that | appreciate
very much, as adient, alawyer who is doing much more than advising me about the law.

Many times the lavyer will get involved in the matter and gart saying that you can't do this
because of XYZ, and x isalega issue, and YZ are businessissues. At that point | am more
than happy to say to my lawyer look that isabusinessissue. | appreciate your advice but | am
not going to follow it. The nice thing about being adient is that we need only listen, we don't
have to follow the advice. But clearly, asaclient, | gppreciate the lawyer saying thet thisisan

issue that is going to come up, and not necessarily alega issue, and have you thought about it.

| think that when | was active at the bank we put on a seminar a the bank called family

successon issues. The reason we did it is because we had anumber of small businesses where

32



one generation was running and ancther generation was involved, and how are they going to
ded with the succession issue? We had on the pand lawyers, and actudly alawyer who
worked for an accounting firm back east who spent dl of histime dedling with family succession
issues. That isnot necessaxily just alegd issue, but alawyer can play abig rolein avoiding
some huge problems that may exigts. By the way on Tom’s notion where you need to market
the client, and | agree with that on preventive law. But, | think that it is even more important to
market the lavyer. Get the lawyer to understand what preventive law isal about. | have a
suggestion for Woody on getting the client in for an annua checkup. Now | don’t know if this
ever worked, and | never did it when | wasin practice, but | was just at the doctor’ s office for
my annua checkup, and before | 1eft they said make an gppointment and fill out a post card,
and the post card said your appointment is blah blah blah with doctor so and so for your
checkup. That might be away of getting them in.

| think that there isafine line between the legd advice and making business decision, but the
lawyersthat are involved in the counsding aspect, that are involved with their clients, | think are
gregtly appreciated by the client, and | think that they will find they enjoy the practice of the law
alot more. And that might be away to sl it to the practicing attorneys.

Audience Comment;

Y ou know it struck me earlier when people were talking about the paralels between our
profession and the medica profession, and how we would like to get people in for checkups
and have docents. | aso heard abad word, and that was waiting, or waiting room, and thet is
one of thethingsthat | think we have to be very careful that we do not borrow from the medical
professon. If we do thisand the result isaline of people in your waiting room, maybe they will
be using dl of the materids you have got there, but then you have logt them because you
haven't been client centered, and | think that if we really are going to be client centered then we
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have to think like the clients. That goes back to, | think what Ed was saying & the very
beginning, that if we borrow from management theory, and that if we borrow from theories that
are common and understood to the clients, then we can be client centered as we do these
things. | think that is afocusthat some of us can miss. Especidly if they operate in academia
were the clients aren’t here every day and they are not telling us what they think, or how they

fed and what their problems are.

Murray Gainson:

Y ou know | agree with you 100%. Recently within the last year my wife has some, fortunately,
minor surgery, and | was at the outpatient with her. Shewent in a like 8:30, and at 10:30
nothing had happened. She wasin the operating room on the table. | said to the nurse, “what’s
going on, has there been some kind of surgery?’ She said no, doctor so and so overbooksin
case there will be akind of cancdlaion. My wife decided never to go back to doctor so and
0. | sad isthat the height of what you could not want in a doctor, or alawyer.

Audience Comment;

Both of you have dluded to something, the counselor idea, and aso the litigation lawyer as
single purposed, very focused on being alitigator. Perhaps that’s what that person has been
hired to do. | refer to it in mediation as the wimp factor. When | stinaroom and it' sagood
timeto get dlientsto go off by themsdves, and the lawyer will let loose alittle bit. | say to the
client and the lawyer, “look | am not sure if your lawyer has discussed some of the weakness of
your casewith you.” And it may kind of throw them around allittle bit, but it is clear that he or
ghe has not discussed it with hisclient. | say it'sthewimp factor. You did not hire this person
to wimp out on you and tell you al the weaknesses. Although | am not suggesting to you that
litigation lawyers don’t, but sometimesthey don't. | give Kraft Foods the credit, they may not



have started it but they were amongst the beginners of having two sets of counsd. Settlement
counsdl, which you have read about, and litigation counsd. Working smultaneoudy on two
separate tracks. Sometimes the director of lawyers says “I want thistrack to go forward, and
thisoneto stay on hold.” And sometimes they both go forward together. | think we can
perhaps learn from that someway. | am not sure of its gpplication to dl that we have been
talking about, but in the corporate field, those of you who have lived your livesin it know that
people are looking for different and expansve ideas. Sometimes they come up with it
themselves, and sometimes they need help from us.

Murray Gainson:

| think that one of the great advantages between the recovering atorney and the private entity in
the business world is that you can tell your attorney things that you ordinarily can't. We were
involved in ahuge litigation, dl the banks in San Diego, because a mortgage company had failed
and clamed that the banks had helped to involve themsalves with check payments. Whichisa
little funny because the bank is the one that ends up losing money when the check fails. | hired
agraduate of this law school and a previous chairman of the board of trustees. | said that |
need you to sattle this case. He said you have counsdl, and | said and good counsel but it is

never going to settle with those lawyers.

Hermione Brown:

Wi, the English weren't supid when they invented Barristers and Solicitors. Thereredly isa
different function. Oneisto come out asyour gladiator or your surrogate warrior, and the other

isto advise, conault, settle, and understand in more depth where you are going. And they redly
are two different functions. Lawyersin this country have been torn between the two. Y ou get
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big firms where they are fifty or Sty percent litigators, and the balance are transactiond
lawyers, and who's in charge of the client.

Audience Comment;

The first company | worked for was alarge engineering and architecture company. We had a
big client named Stroh’s brewery, and Stroh’s acquired Shaffer. We were hired to go around
to each brewery that Shaffer had and fix the processing plant so that it could make the Stroh
brew. Thefirg plant wound up with awad of clams. Stroh's hired abig Detroit law firm to
represent them, and sometimes the guns were pointed at us and sometimes at the red cul prits,
which isdways the contractor. In any event, when we went to brewery number two Stroh's
used the litigation lawyer to draft our contract. They weren't going to go off of the A item form.
They were going to use their own form. Well this guy totaly ignored statement of work, price,
and schedule, which are the three key ingredientsin any contract. He goes to the back of his
form, and he wants to negotiate a confesson of judgment, adispute clause, and limitations on
remedies. Itsjust what you were saying Bob. It's the focus of alitigator, when you take him, in
this case it was aman, when you take him out of the court case, and you stick himina
contracts 101 matter he looks at al the wrong things. So we ended up with a sweetheart
contract with about aforty percent margin in there, and fortunately never got caught up in al the

dispute provisions.

Audience Comment:

We do that as counsglors frequently. | actudly did atrick once with a clients permission, but
on aclient for whom | did not want to bring alawsuit. Who was very anxiousto do it. After

having interviewed afew litigators and heard their side, and had the client dl revved up and
reedy to go | asked the client if he would st through the interview again with another lawyer
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that | would supply, but this time pretend to be the other side. And interview alawyer who was
going to come in and take the other sde as alitigator, and see how that lawyer was going to be
about being on the other side of the same lawsuit. All the sudden alight bulb went on, and he
saw that there were actudly two sidesto theissue. That got us very quickly with different
mindset about what the dispute was about, where we could sttle it rather quickly.

Audience Comment;

Just two quick footnotes. Oneisthat | think thereis an enormous wisdom in Hermione's
observation of the counsdor. That part of what | will cal the ddlivery processisjud a theright
leve of replicability. It isthe kind of thing that can be done with an environmentd dlient, or a
business dient, or any client. Itisjust redly to me the perfect kind of idea that demands
preventive law. The second footnoteis, the discusson of waiting isvery interesting. I'll give
you a coincidence. My homework for this week in the course cdled hedth care management is
to read Harvard Business school materid on waiting lines. The reason | mention that is that
there is aliterature about waiting lines that has been developed by the organizationa theorists
that we needn’t redevelop. We can go takeit. Thereisredly good stuff. So reaching out to
some of these literature is aredly efficient thing for us to bootstrap oursaves with.

D. 10:45am-11:10am The Values and Assumptions of Practicing Preventively
(Discussion Group: Dave Rowley [daver owley@home.com], Alidad

Vkili [avakili@san.rr.com])

Thomas Barton:
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The next segment for usis*“The Vaues and Assumptions of Practicing Preventively,” with Dave
Rowley and Alidad Vakili.

Dave Rowley:

My nameis Dave Rowley and | am alawyer. After graduating from West Point | could have
been professiond soldier, an engineer, or a scientist, but as [one person put it], anybody can be
alawyer if he screws up enough. And | did. | started out my practice as abusiness litigator,
and | wasvery good & it. | had avery prosperous and thriving practice that | built from
scratch, but after lessthan five years| sold it. | learned that even when you win you lose, and |
didn't find agreet ded of joy eveninwinning. Nor were my dients particularly wel off, in my
opinion, after we won, and | never lost. So. after selling my practice | threw darts
professondly for two years. | had alot of timeto think and al had alot of time to reed, and
that iswhen | discovered Professor Browns book published in 1950 entitled “ Preventive Law,”
and that changed my life. Shortly after that | actually had an opportunity to meet Professor
Brown, and it was even better in person than it was on paper. And it was the beginning of a

relaively long didogue that was never less than fully interesting.

After | meet Professor Brown | decided to go out on alimb and redly pitch prevention for the
first timeto ared client, and | did that in 1986. Bell Sports was going broke winning lawsuits.
They are the world' s leading manufacture of head gear protection, and they were buried in
litigation. | made a proposal that was innovative, | think, at thetime. [I was] looking for aroot
cause andysis of why we had dl these lawsuits that we kept winning. When | Sarted at Bell
we had about 83 lawsuits pending. From Hawaii to Maine, from Alaskato Florida, and that
was a time when we were making about 350,000 helmetsayear. When | left Bell Sportsin
1986 we were making about 600,000 helmets a month, over 8 million a year, and we ill had

lawsuits, but you could have counted the lawsuits on your fingers even if you had been in afarm
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accident. It was over 240 fold reduction in the clamsin litigation experience, and it was a
miracle. It saved the company. Not only did we reduce the cost per case per year, we learned
and embraced the concept that the only effective way to manage litigation is to manage to avoid
it, and that iswhat we did. And that iswhat | worked with Louis on doing. How can we
actualy head these things off before they redly become a problem?

| am not sure why, other than for my tie, why | was invited to this affair because | am not redly
ascholar or an academic. My roots have dways been in the business community. | work with
clients, and | have not spent alot of time thinking about the theory of preventive law. | have
aways been engaged in the practice. | believe, and | am not sure that we al agree what
preventive law redly is, certainly from my perspective its included the concept of creetive
problem solving, maybe pieces of thergpeutic jurisporudence, but | have found athread that is
congstent throughout my own preventive practice, and it has to do with a paradox in preventive
law. That never oncein my career as a preventive lawyer has a client caled me and asked for
preventive services. Never, not once. Every one of my dlients that have availed themselves of
servicesin prevention or cregtive problem solving were the result of contacts | initisted. They
don’'t know when to ask for alawyer, because if they knew when to ask then they would have
the skills of alawyer and they wouldn't need alawyer. | have written about that under heading
of “Catch 22, How Do Y ou Get From Hereto There’. Which brings meto what | think is

perhaps the topic.

Certainly assumptions and vaues isway too broad, and in dl | have written in the hundreds of
pages of unpublished manuscripts | don’t have anything under ether of those headings. Bt |
do have one called earmarks, and the one at the top of the list, and it applies to both prevention
and cregtive problem solving, isthe question of timing. Timing is asolutely everything in the
role of, as Hermione said, counsglor. Without timing, counsdlor is just another word for

fireman. 'Y ou have to be there at the time when you can actudly make decisons tha are going
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to be better than the decisions that would have been made without you. In cregtive problem
solving you will have an array of possible outcomes that is much greeter if you see it sooner
than it isif you seeit later, and most lawyers, especidly the warriors, seeit whenitisdl inthe
can. All thefacts are as Louis called them, cold facts. 1t'sadone ded. Now what can you
make of this? How many angds can dance on the head of apin?

All of my preventive relationships are exactly that. They are rlationships. They are ongoing,
they are not charged by the hour, its part of aretainer arrangement where somebody is not
afraid to pick up the phone and ask a question. Nobody waitsin my office, because | don't
have an office they can wait in. | wait in their office. It isamazing if you get out of alaw office
how much good you can do. Most of my career has been spent in house. Not aways as an
employee, adthough | did spend three years as generd counsdl at Bell, but as outside generd
counsd working in the trenches Sde by sde not aways only with the CEO. Law doesn't livein
acompartment in aliving enterprise. It ispracticed in the trenches. In fact at therisk of
hearsay | have advocated in my educationa programs with clients that there is no such thing as
alegd problem. There are only business problems with lega consequences. Although that
may not be technically true, as a practicd matter that’'s the mind set that | want from them so
that we can get the conspiracy of competence together to figure out the courses of actions and
the dternatives, and then let the business people make the choice. AsMurray said, they’rethe

ones who get to choose. The roleisto outline the dternatives.

There arelots of earmarks of the eearmark of timing, but | mentioned three in the article | had
submitted. If you ever hope to get timing in ardationship that isa counsdor rdationshipiit is
going to take credibility, it is going to take accessibility, and it is going to take some sort of
accountability. The accountability is redly important, at some point the relationship has to make
economic sense to the client are its not going to last. | don’t see how you can do something like

that without an ethic of care somewhere in ardaionship that is ongoing, that dedls with things
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that are very close to the hearts and minds of these folks. Which tiesin with a conversation |
had a decade ago with Gresham Bane, who is probably one of the most innovative MD’sin the
world, who founded a company called Cal Doc, where he takes the hospita to see sick people
instead of them going to the emergency room. He has a van outfitted with al kinds of stuff to
doit. Before hedth carewasin crisis Gresham told asmall group of business associates, and |
have never forgotten this, “if you want to have competent hedth care into the twenty first
century, thereis no subgtitute for establishing a persona ongoing relationship with a competent
physician.” No subgitute. | would submit that the sameis true of the counsding rolein

preventive law.

Alidad V&ili:

| want to start of by, unlessthere is any questions, just to say that it is redly an honor to be
invited to come speak and give my two centsworth. A lot of people here have alot more
experiencein thisareathan | do. | thought | would share some of my experiences early on
when | started practicing law, and how it has reglly come to make me redlize what the value of
preventive law is, and to redly gppreciate that there is this symposium, and there are people,
and associations that are redly getting the word out. | started my own practice fairly early on, a
couple of years out of law school | hung out my shingle with friend of mine. We were doing a
lot of different kinds of law. Family law, immigration, business transaction, and litigation work.
After afew yearswhat | redized wasthat | was gpending alot of time emphasizing dternate
ways to solve a problem rather than going to court. | think that's redly isthe vaue of
preventive law. Its how can we help our clients get where they want to go, rather than just end
up in acourt room and battle it out, and see what ajudge and jury hasto say about it. | have
done litigation and don’t redly carefor it. | certainly respect the litigators, but | agree with alot
of the comments made earlier in that litigators tend to have sort of a narrower perspective of

gpproaching any particular issue. A lot of timesthey are dedling with cold facts. They are not
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there in the beginning to try and offer dternative solutions or crestive ways of gpproaching an
issue before it gets to where people are entrenched in their positions and they don’t want to

leave their fox hole to try to come into the middle ground and resolve the issue.

| dso wanted to go back to what Hermione said about the counselor. | think that isredly the
lynch pin of what preventive law isdl about. It redly is more than being alegd eagle, and
offering legd advice, and providing technical and legd andyss of any sort of issue a dient may
cal you about. | have had Stuations where people have come to me and they don't redlly
know what they want. They may have an idea, and alot of the times that idea may be crested
by the image they have of what attorneys are there for. They are there to take you to court,
rattle a saber, stir up the mud, and get a good result and win, at al costsin some cases.
However, when you start talking to them and looking beyond just the legd issues, for example
looking at the dynamics of the relationship such aswhether it is a partnership or a company that
is being formed, or a dissolution of afamily or business—f you gart looking a what is driving it
or what some of the other issues are, there are emotiond issues, there are ego issues, and there
are family issues, you start to redize that | am not just there to provide alegd answer. | am
actudly being asked to play the role of atherapist, a psychiatrist, or someone who comesin

there to trouble shoot.

Tokind of takeit out of just the word counselor. My background isthat | am haf Iranian and
haf American. | wasbornin Iran and lived there for eight or nine years and then | came to the
U.S. Inthe middle eastern culture if you go back in history the vizier was the right hand man in
those times, the right hand person now, of the king or ruling person. That embodies alot of the
same concepts as the counsalor does in the western part of the world. That person was there to
solve problems because the king or queen does not have all the answers. They need somebody
they can trust to look out for them, and to trouble shoot, and guide them to a good direction. |
think if we could al try and infuse that in our own practices, in our own way of living, not just
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lawyering, but teke it into a broader philosophy of life, | think we will naturdly start doing it in
our practice. Itisredly vauable for our clients. | have seen alot of clients come to me not
because | am a better attorney or have more experience, but just because they experience that
this person listens and he' s not rambunctious he does not want to just run off to court to litigate.
Hewantsto actudly listen and offer something other than what could be along and drawn out
battle, and | think that isredly a vaue that we can offer in addition to the knowledge base and
the skills base, that' s redlly the ddlivery system. These are three greet idess, the knowledge
base, the skills base, and the delivery system, buit it reglly comes down to the ddlivery system.
Y ou can be the sharpest brightest attorney and have dl the legd answers, but if you do not
know how to deliver to the client where is the value that you are providing to thet dlient in the
particular issue that you are being asked to help out with.

Audience Comment;

The point that you made so well made me think about something that you talked about when
you started the client counsdling competition, and that was something that we wanted to teach
law students about. Not just solving legd problems, but treating the client as awhole person.
One time he devised a scenario where there would be three sets of law students, and each time
the client on aday like thiswould leave her raincoat, and two of the sets of students after the
raincoat was left went right on with their post sesson wrap up, and the third set of students, one
of the students saw the raincoat and ran after the client with the raincoat to give the client the
rain coat. Lou's point was that that set of lawyers score well in that type of competition,
because they were thinking of the client much more than the legd problem. A totd person that
may have nothing gpparent to do with the lega problem comesin. Y our point about just being
able to have a conversation, to open up o the client trust you enough to discuss what may be

on hisor her mind, it will appear tangentid to the presenting problem, but in fact often it will
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lead to much better lawvyering. The question for usis how do we caculate that with the future
generdion of lavyers?

Dave Rowley:

After Ed wrote knowledge and skills | was amogt certain that the third word was going to be
attitude, but it wasn't. 1t could be. Perhapsit envelopesthem al. You mention the T word,
trust, credibility. Earlier on somebody mentioned the survey that Louis hated so much that put

lawyers so far down the scdle. It samgor issue.

Hermione Brown:

Y ou mentioned something about dlients not knowing when to come to alawyer on your timing
problem. One of the things that Louis was so upset about, he had taught at UCLA business
school for ayear, many years ago. He said that they are teaching the students bits of law. He
sad, “that’s not what they should be learning.” “They should be learning when they have
reached a point where they haveto cal the lawyer and talk to them.” He never did get that
idea into the business schools, but that was in line with your idea of timing, and when do you
cal your lawyer. That was hisideaof where the ingtructions should start, and perhapsiit can
dart aso in law schools from the other point of view looking at the client, and saying when can
we be helpful to adlient, at what stage do we look at the relationship and say thisis where we
ought to come in and see if we could be helpful.

Dave Rowley:

Thereis a counterpart domestically to what Alidad referred to in the Eadt, and it is with the
Godfather. The godfather had a consigliere. He knew everything that was going on. He did



not dways approve or blessit, but he knew. That, in my own personal experience, is the pretty
much the sort of relationship you need to find out whet is going to pop, even when you arein
house. The fact you are genera counsdl and you have an office with your name on the door
don't mean squat. The stuff that is redlly happening is out there. The worst thing | ever did was
gtinacharinmy office. | think it ended up gathering dugt, because nothing is happening in the
office. Itsdl happening out there. If you are there people will ask, and if you are not they

won't.

Audience Comment:

Dave, two pragmatic things. The consigliere knew how to keep himsdlf dive, and there are
times you take your client on and there are times you don’'t. Let me throw something out.
Mandatory continuing legal education is required of lawyersin Cdifornia, and | think probably
inmogt if not dl of the gatesinthe U.S. Legd ethicsisthe hardest to find. In other words you
can't find those courses unless you do awritten one or atape or something like that. How
could we devise a course that would include obligations, or at least with a question mark
obligations, dispute resolution field isit aded to discuss with your client the ADR clause you
put in a contract, or isit boilerplate? Do you have to put anything in a al? Now we know that
if an offer in sattlement comes aong you have an obligation to discuss that with your client, but
thisismore akin to prevention. Isit required for an estate planning lawyer to talk to the client
every blank years about the estate plan, or isthat soliciting business. Maybe this has been
done. | have not seeniit frankly. How can we get out this prevention dternative field that has
not been engraved in the minds of law professors, law students, judges, lawyers, and certainly
not the public.

E. 11:10 am-- 11:35am The Role of Communication and Cooperation
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(Discussion Group: Debra Gerardi [debr ager ar di@hotmail.com], Soile

Pohjonen [ Soile.pohjonen@helsinki.fe])

Thomas Barton:

Those are redlly great issues, and we are gathering ideas. We certainly are. Thanks very
much. | think we should move on to the next one. I1ts*“The Role of Communication and
Cooperation,” with Debra Gerardi, and Soile Pohjonen.

Debra Gerardi:

| am Debra Gerardi and | livein San Francisco. | just recently moved up there from Los
Angdes. | anacriticd care nurse a Stanford University Hospital. | do mediation and dispute
consulting for health care organizations, and alot of training of health care providers and

mediaors in the area of communication and crestive thinking.

Soile Pohjonen:

What | will talk about is communication skills, or rather how to creste communication. That
has got to do with new kind of questions when we are no longer satisfied asking the why and
what questions. Why things are the way they are, and what things are, but now we have
started to ask how questions. How processes transform, how things perform, and what kind of
processes they are. This has brought the emphasis on relationships and connections. Likein
brain research, they nowadays don't think the cells themselves are so important but the
connections between them, what kind of connections there are. The human resources have

been emphasized lately as being very important in every kind of business or professon. Sothis
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has brought naturaly dl sorts of emphassto relationships, and these how questions when we
talk about skills particularly. There are very many coaches' techniques, methods,
communication ways or what ever you cal them nowadays, didogue, NLP (neuro linguistic
programming) etc. The same kind of techniques have been used in ADR, mediation, preventive
law, and contracting. What you mentioned here aready is the listening part, and active lisening
has been very centrd to al of these mentioned. In mediation, extraega mediation particularly,
it'snot only anaytica rationdity, it’ sintuition, cregtivity, and empathy which are needed.
Active listlening meaning questioning so thet we are not anymore doing assumptions. We are
redly trying to figure out exactly what a person means. Also observing body language and
maybe even trying to paceit, ro create more connection and thus understanding, helps usto

learn more exactly what the other one needs.

This brings me to another brain research thing about emotions and fedings. Which hasaso
been lately discovered that fedings or emotions and thinking are very tightly connected. And if
we think about our scientific tradition and Arigtotle, hiw ided of judtice was thinkging which is
pure of desire (justice as something which could not be otherwise) but he didn’t think thiswas
possible for humans. We can say that afterwards that was kind of changed, our scientific
culture shared hisided but didn’t redize that human thinking cannot be separated from desire.
So they were more are less separated before it has now again been brought up that itisan
impossible task. And emotions and desire have been kind of revalued.

It's quite logicd, if we think about it, that before we can think something we have to want to
think something. | don’t begin to think something that | am not at least interested in, | don't
even noticeit exists. So thefirgt isthe desire and the focus, and then we think. So this kind of
desire, emations, | think is an dementary question here, and then how to create desire. In
biology the cdlls are very sengtive about their bounds. If they fed themsdves threstened they
close, and then naturdly if we take an andogy then if we want to open communication we have
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to not be afraid and fed threatened, but to be able to open oursalves as we are a collection of
cdls. So how to do this to help the other one and ourselves to open to communication?
Naturaly one person is dready listening when the other one feds listened to and being redly
heard, and accepted as such. | think that other part is equaly important, the “to be listened to”
part dso when it is questions about court decisons or mediation decisions. People fed that
they can trust decisionsif they fed that they have been listened to, and they have understood
what the other has said aswell. To create that kind of amosphere we naturaly need
gppreciation to approach the other with appreciation and respect, and you can't do that if you
have the kind of beforehand ideas about what is good or bad or what is right or wrong. We
can't understand things if we have these kinds of regtraintsin our minds. And then to be able to
appreciate the other we naturally have to be able to gppreciate ourselves. So that we know
something about oursalves, where we end and the other begins. So that dl our hopes and fears

and traumas don’t get in the way of us seeing at dl the other one.

So we haveto fed separated firdt, | think, to be able to have communication, to have
connection. We have to know where the lines are even when we try to be the other in away.
To respect the other person as another and their otherness. For thiswe may in practice use for
example sugpending so that we may coexist peacefully. | St here and talk to someoneand | am
so irritated, if | then try to say that | am avery happy person, and | like that person and | am
not irritated, | certainly will be. | first haveto accept it. Okay | amirritated. Letit be | am
irritated, and then | can relax and listen to the other person. So aso treat oursalves without
judgment. | think that is one of the points, we don’t try to change the other and we don't try
and change oursalves, and then we are able to fed somekind of creative communication.
Maybe we have to jump to the unknown, and naturdly to do that we need courage and we
need the desreto do it. Thekind of state of dtered consciousness when we have emptied of
the old in order to be able to open ourselves to the new, and then | think we have to be able to
go beyond the rational mind, the mind of obedience, and the attitudes of how things are or
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aren't. If we are able to leave that behind and dter the consciousness, kind of leadsto a
trance, and by trance | mean avery natura idea, avery naturd thing, it's a state of
concentration actualy, and we dl do that and we very often arein trance. Here we come to
Deborah’stheme naturally. We have not been able to create here acommunicative interior
design, forms, colors, music or anything like that, but by our own games and play | think these
ideas | referred to will materiaize well, because doing games we are able to empty the old and
ableto be kind of playfully open and ready for something new.

DéebraGerardi:

What | did not tell you in the introduction is that prior to moving to San Francisco | performed
as an improvisationa comedian professondly, and the games that you learn to do to perform
improve, such asin “who'slineisit anyway,” with Ryan and Wayne and dl those guysthat |
had the fortune of working within L.A. Those games were designed to teach children to be
more spontaneous. At atimein the 1930's in Chicago when a socid worker redlized that
children were having a hard time communicating with each other. They wereworking in
factories, child labor laws were not what they should have been, kids were having a hard time
communicating with each other, and doing what kids do perfectly which isto be creative and
spontaneous. So she developed some games for them to play. One of her interns who was
working with her at the time was awoman named Viola Spolin, and any of you who have done
any work in theater know her name very well. Viola Spolin looked at these games as a great
way to teach actors to get out of their head. All of you have seen the actor who comes onto
stage and is going to be the character, and so they pretend and walk through the physicality of
who this character is supposed to be, and they are not really responding to the other people
that they are on the stage with. So if something happens and someone forgets aline, or the light
blows up behind them, or aprop isn't there then they freeze because it is not part of what isin
the box, and it is not part of in their head how they have created their character. So she
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created these gamesto help teach actors how to get out of their head, and pay attention to what
is happening around you and respond to the moment. She started working with these games
and darted redizing that this was aredly good teaching tool, and her son came along who was
performing at University of Chicago, and said its not just a good teaching tool it's a good way
to perform as well and make theater accessible to the common person. So they put together a
little troop and traveling around the country, and they eventualy became Second City.

So dl these communication games became a greet art form, but they are perfect for teaching
exactly what Soile was talking about. One of the principles of improvisation is to show don't
tell. So | need two volunteers and we are going play a couple of these games so that you can
see judt the importance of communication in preventing disputes. So as the two volunteers
make their way up here. We are going to play a couple of games. So if you do not get to play
the first game then you will get to play thesecondtime. R isvolunteering so lets give him
ahand. We are going to play agame called, “yesand.” So why don’t you guysjust face the
crowd here. So what we are going to do is, because its not just two people attending a
conference, that’ s kind of boring, lets give them arelationship to each other?

Audience Comments,

Brothers.

Audience Comment:

They dated the same girl.

DéebraGerardi:
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| heard brothers and they dated the same girl. So that’s who you guys are, you are brothers
who dated the same girl. Where would two brothers who dated the same girl be having a
conversation, lets give them alocation?

Audience Comments.

They're a the bdlpark. Thanksgiving.

Debra Gerardi:

| think the firgt thing | heard was at the bal game. So we will take that. So two brothers who
dated the same girl a aball game. So that isal you know about each other, and you are going
to make up therest. So therulestothisgame are, it iscdled “yesand,” so you are going to
make a statement and then the next person will agree with that and add information, you agree
with what he said and add information and you will just communicate that way. So agree and
add information. Agree with what the other person said and add some information. So lets
give them ahand.

Quedtion:

So we can just improvise the facts as we go dong?

DébraGerardi:

Wil yes, yesyou can.
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So, R_, remind me, how many players are there on afootba | team? Eleven?

No its 36, but | redly enjoyed going out with Mariaand | appreciate you letting me have your
second helpings.

Sheisawonderful person, and she told me that the first date with you was dright?

Y ou know that is funny, she told me the firgt date with you was dright too.

Have you been on a second date?

Y esit has been awonderful experience so far, | think it might last.

It looks like they are on the thirty yard line, first and ten.
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| don’t think they will makeit. Y ou know they have been on that yard line many times. What

arethey zero and ten thisyear?

That'swhat Mariatold me about you?

Gee you know, | appreciate this sbling rivary we are having it isredly pleasant, but | dways
hoped that you would be the kind of brother | would look up too.

Wil you can. Indl seriousness| redly wish you well because when | redized the two of you
were going out | redized that there was no place for me. Not in the family, certainly thereisa

place for me in the family, but not with Maria. | don’'t want to stand in your way.

That’ s great, but you have to worry about you in the future now, Y ou know you are older than
me and dill Sngle, soif | can be of any help let me know.
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Wil if Mariahasacousn that | could go out with.

Debra Gerardi:

Okay Freeze. Arethese brothersfriends? Would you say they are friends?

It didn’'t Start out that way. It was alittle ambiguous.

Debra Gerardi:

Ambiguous. Were they agreeing with each other? Wasthere alot of agreement between the
two of them?

Audience Comment;

Not about Maria.

DéebraGerardi:

Not about Maria. Yes, definitely not about Maria. And sort of the game kept coming back in.
Its like well what about the second date. Hey look they are on the thirty five yard line.

Audience Comment:



Instead of saying that they are friends, | would say thet they are competitors. They are both

single guys and they are both interested in the same women, they are very definitey

compstitors.

DéebraGerardi:

What does their body language tell you?

Audience Comment;

They are & a conference. They have to go to the bathroom.

DéebraGerardi:

How are they stlanding? Arethey facing each other.

Audience Comment:

No.

DéebraGerardi:

Not redly. They arekind of facing out, which in communication circlesisaway to escagpe. So

if you are in aStuation were you are alittle nervous about being there someone will dways

point their foot away from the other one asif to be ableto move. They are dso being very
protective. They have got their handsin a very protective place. Part of it may be because
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they are nervous about being out in front of a group of people. Maybe dso from their
interaction with each other

We would probably flunk as actors.

DébraGerardi:

No, no, no, and one of the principles | want to add is that there are no wrong answers. In
improvisation there is no wrong answers. Keep that in mind in your interactions and your
teaching with students. There are no wrong answers. There are higher percentage choices.
There are things that work better. But if you go into a conversation or a reationship with the
client or anyonethat if | say the wrong thing everything is a bugt, its going to be. It absolutely
will be

Audience Comment:

They were both quite tentative, and there was some ambiguity in the relaionship and | was
waiting to see which of the pathways it would follow. | am just curious what are, given that
tentativeness, what are some of things that might have driven them down one path versus
another. Because you could imagine one path which would be a ruptured relationship and

another path that would be a complete accord.

Debra Gerardi:
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Possible because they did not have the information that was going to push them one way or the
other either yet too.

Audience Comment;

Isthe value of one svoice, itskind of aterm of art, istha important in your mind? The ability
to be real?

DéebraGerardi:

| think s0. And alot of itisnot going in saying | have got to spesk clearly and loudly, and |
have got to look them in the eye. Y ou have to be yoursalf because you know they are going to
seethat as your confidence. If you are trying to pretend to be the big corporate litigating
lawyer, and thet is not who you are persondly then thet is going to come through as being not

certain, or not sure of yourself.

Audience Comment:

Wil | think the context they both assumed, they were asking as investigators as though there
was awhole hidden agenda here, and they were trying to fish for information. So you know in
away you maintain a distance that sort of contributes to that.

Debra Gerardi:

There was some distrust you could tdll just built in just by the premise that they dated the same

girl. So you know they are going to be kind of conscious of each other in their gpproach to
each other and getting information because they want to get more informetion it seems.
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Audience Comment:

What | wanted one of them to say was that Maria was doing a graduate thesis in a project and
she had just picked them out randomly. They are actudly just being used.

If we were doing this again should we have forgotten the audience and redly just madeit a

conversation, maybe even forgotten the footba | game part.

Debra Gerardi:

No wrong answers. And you can never forget the audience. And think about it when you are
in court you cannot forget the other people in the room. Y ou can never forget the surroundings
you arein, and one of the greet things of doing improvisation isyou use what'sin the
environment. So, if there is an audience and there is energy you use that energy. If it'sacold
room you use the cold, if itsraining out you use therain. Essentidly thet is cregtive problem
solving. It'sthe scene from Apollo 13 where they dump everything out onto the table, thisis all
you have, makeit work. | think alot of timeswe forget to look in that box of thingsto use.
We think that we can only use thislittle box of things, and you can't . Y ou can use everything.
Y ou can use absolutely everything, and that iswhat improvisng is. One of the phrases that
Violadwaysused is, “Improvise, don't add lib.” Ad lib isinyour head, you are thinking about
things just off the top of your head and you are making it up. 1t has nothing to do with what you
are doing right now. But if you improvise you are like give me that duck tape, give met that
pencil, you know we are going to make a nuclear reactor, and you know we will do it out of

these six things. That kind of athing. So you never forget what’ s happening in your
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environment. That'saways part of it. That'saways part of it. And don't forget that the other

people are in the environment too, S0 they are using the environment too.

We are going to go out for a beer now?

Déebra Gerardi:

Givethem ahand. Questions?

Ill just add | gave you packages by virtue of being subgtitutive, because sometimesit ssemsa
little abstract. 1ts mostly hedlth care articles because that is my area of expertise. On
communication training and cooperation. There is awhole movement toward actualy coming
forward and saying, “you know what we screwed up we and made amisteke.” Rather than
trying to defend againg that in adversarid relationships with regard to mapractice lawsuits.
There are some good training exercises and articles and things like that. Then dso an articlel

did about atraining we did at UCLA using these games just to focus to communicate better.

Thomas Barton;

Grest, thank you so much. So, taking us up to lunch we have, “Law Reform Building
Prevention Through Subgtantive Laws.” David Wexler and Josephine Gittler.

David Wexler:

My tak is going to be very different from the others, and unfortunately more technica. Maybe

| need a protective sance. We are moving herein away away from our topic from preventive
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lawyering to preventive law. Preventive lawyering would be the techniques the legdl checkups
and so on. Preventive law as | have defined it for these purposes, is redly looking to seeif we
could come up with lega doctrines, and my talk would be redlly court created doctrines, and
Jose swould be legidative ones, that can themsdves serve a preventive function. At lesstin
the broad sense. Can we have doctrine that help us promote dialogue rather than polarize
debate? Can we have doctrines that reduce anger, that reduce contentiousness, that reduce
unnecessary controversy. | think we can use some of the developments in thergpeutic
jurisprudence to redly move usin away from preventive lawyering to creste an additiona

dimenson to preventive law, which istruly creating legd doctrines.

o, | have written something that | am going to summarize here that is going to be caled,
“Lowering the Volume Through Lega Doctrine: A Promising Path to Thergpeutic Jurisprudence
Scholarship.” My interest in this began when | read an article by Natalie Des Rozier, who isa
law professor in Canada, a French Canadian teaching in Ontario, and now sheis president of
the law reform commission of Canada. Some of you probably know her. There was a specid
issue of thejourna “Court Review,” which isthe American Gender Association journa on
therapeutic jurisprudence, last may. Thereisacopy of it around here somewhere. Natalie had
an atideinit cdled, “From Teling to Ligtening: A Thergpeutic Andysis of the Canadian
Supreme Court case dealing with Quebec Secesson.” Shewas redly impressed with the
Canadian supreme court case which, unlike prior cases, was very conciliatory in tone and
which actualy created alegd doctrine that was very well received by Quebec and by the rest
of Canada, and that kept things on akind of nice level when things could have been on a
different level. Prior casesredly very traditiondly the court would say drawing from the
advocates this Sde wins this Sde losses, this argument is falacious, this party miss reed the
dtatute, miss read are prior precedents. That sort of thing. This case was very different in
language, but for my purposes what was important was the doctrine. The doctrine said, it did

not realy solve anything, the supreme court called for was that a clear vote on a clear question
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in favor of Quebec secession. A clear vote within Quebec on secession would confer
legitimacy on the issue, and would obligate dl participates in the confederacy in the
confederation. The rest of Canada, the federal government, the indigenous groups, to try and
negotiate some sort of solution. So in essence it was aduty to negotiate. Which Natdie cdlsa
process driven solution. And she at the end of her article says that we ought to come up with a
list of process driven solutions that we should offer up to the courts. And she mentioned one, a
duty of good faith in labor, and afew others. But it got me thinking whether we could have a
kind of body of law that dedlswith lega doctrines that can promote dialogue, that can reduce
anger contentiousness, that can redly be preventive and therapeutic, and that isredly what this
piece is about.

Another interesting case that came down last month was Baker v. Vermont. The Vermont gay
marriage case. It wasinteresting in that the Vermont court did not want to say we have dl the
answers here. What they did say isthat they were alightning rod. They said, we believe that
same sex couples have the same benefits under the Vermont congtitution as heterosexua
married couples do, and it is uncongtitutiona to deny them of those smilar benefits, but they
stopped short of actudly saying the marriage laws apply. They smply sad, however, we are
not experts here. We are going to leave it to the legidature to decide thisissue. They can do
either a domestic partnership, amarriage, acivil union, or various other options. That sounds
very much like the duty to negotiate kind of case, and it too is a process driven solution.
However, unlike the Quebec case, this one did not work. 1t worked in the sense that eventually
there was a civil union law passed in Vermont, but the process turned out to be very
contentious. Part of it had to do with timing | think. The decison came out in the dead of
winter, and those who came out were polarized people who had red strong stances. The
moderates don’'t get up out of cozy fireplaces and say we want a moderate solution here. So, |

think that is avery interesting issue in its own right. That process driven solution did not work
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so wdl, soitsnot just that solutions that ask for negotiation or didogue in and of themsdves

achieve that.

S0, isthere abetter way. It struck me that the Miranda decision ,resffirmed last year in the
Dickerson case, had some very interesting language in it, when it came down in 1966. Partly to
take the ging out of the decision, and the Miranda case said the following warnings and waivers
are required in police custodid interrogation, but they are only required unless or until other
effective dternatives are developed by legidation or other means that might equally protect the
sf incrimination privilege that is jeopardized when we have custodid interrogation. In away
thisis apage out of the negoatiation theorigs work Digtinguishing positions from interests. What
they did was combineit redly in Miranda, they came up with a default provison, they said the
Mirandarules are required, but required unless there are other ways that are devised to protect
theinterest a dake. The crucid interest that is at stake is the sdf incrimination privilege thet is
jeopardized during custodid interrogation. We have a position that will satidfy it, it isthese
Mirandawarnings. If however you do not like these Miranda warnings, and can come up with
another way of satisfying that interest then that is okay. That can leave doors open, and can
take the sting out, and can promote did ogue, and can push the bal back in the court of the
critics and say how ese might we do it if we do not like the Miranda warnings.

Infact it did not redlly work that way in Miranda, but | think it is more likely to work now. |
think it did take some of the sting out of Miranda, but it did not redlly get the critics of Miranda
to come up with aternatives. Lagt term in Dickerson the court looked back at a 1968 statute in
Congress that said, you know the Miranda court said that Congress could come up with
effective dternative ways of protecting the privilege, but this 1968 satute did not do it. This
1968 gtatute merely sought to turn the congtitutional clock back to pre-Miranda days. 1t did
not redly offer an dternative, but the Dickerson court reaffirmed that language.
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It s;emsto me that one doctrine that can promote didogue is adefault rule doctrine. Saying
the interest at stake hereisapostion, alegd rule that will satisfy that interest, but other ways
that can satidfy interest can and will be considered. If you do not likeiit, you can work around
it. | wonder if the Baker v. Vermont case would have had a better reaction in Vermont, aless
contentious one, if it had been passed in the form of adefault rule. If in for example the Baker
case would have said that gays are entitled to the two equd rights the same as married couples,
thislegidation that is now on the books will remain in effect for stability’ s sake for the rest or the
legidative session, which the court actualy did say. The legidature can say how these interests
will be satisfied through domestic partnership, marriage, or civil unions or other ways. The
kicker though isthat at the end of the legidative sesson the marriage laws will gpply. That will
be the position that satisfies the interest, unless the legidature does something ese. You seethe
court was willing to be the lighting rod in saying that gays have equd rights, but then it dso
created another lightning rod in the legidature. | think it might have been able to avoid that
lightning rod in the legidature by creating an ambiance where the legidature were working to get
out from under an dready imposed default rule, which would have been the marriage laws will
apply unless you doing something dse. So judt thisis something that | have been thinking about

in terms of a combination of thergpeutic jurigorudence, and preventive law in adoctrind sense.

There can be legd doctrines gpart from this area of process driven solutions that also can work
to reduce anger and contentiousness, or can exacerbateit. The Miranda case is another
example of this or aspect of it. A week after the Miranda case came down a case came down
cdled Johnson againgt New Jersey, which said that Mirandawill not apply retroactively to all
sorts of people who are dready in prison whose confessions were gained before Miranda came
out. That would have wreaked havoc on the system. 1t will be prospective, it will be gpplied
prospectively as we expect it too. But the court made an error, | think, by saying that Miranda
shall apply to those cases beginning the day after the Miranda decison. What that meant was
that in the immediate aftermath of Miranda, when media attention was focused on this and the
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far reaching ruling of the Supreme Court, and what impact it would have. Immediately courts
were required in suppression hearings to suppress confessions that had been obtained alittle bit
before Mirandathat couldn’t have complied with Miranda because Mirandawasn't out yet.
While media attention was focused on it they would say, this case was just dismissed, this
confession was just suppressed. A very visble and akind of unnecessary adding of sdt to the
wounds. Had the Miranda court said, the Miranda case shdl apply to cases of confessions
obtained after the date of Miranda, that would have been avoided, and it seems to me it would
have avoided unnecessary misunderstanding, confusion, and acrimony and so forth.

Thefind example | will give relates to the Mapp againg Ohio exclusonary rule. It has dways
been controversd on the grounds that the criminal goes free because the congtable has
blundered. That's one of the costs we pay to have arule that tries to induce compliance with
the 4" Amendment to the Congtitution. That critique has often been answered by the defenders
of the rule. Wait a second, critics of the rule say that we should not have the exclusionary rule,
we should have some dternative to it, acivil suit, a police review board, a civil rights action,
anything but excluson. Exclusonistoo drastic aremedy because it just lets the crimina go
free. The defenders of the rule have said, well if you are upset about criminals going free
because the constable has blundered and has not conformed with the 4" Amendment, you have
got to redize that if you are redly talking about an effective dternative to the exclusionary rule,
something that effectively leads police to comply with the fourth amendment, just as many guilty
people should go free. But they will be going free not a the stage where after gpprehension,
and we have a suppression hearing and the suppression mation is granted. They will go free
because the police complying with the 4" amendment will not be apprehending, or entering, or
searching in the firgt place. Defenders of the exclusonary rule have been using that argument in
away to try and say that the exclusonary ruleisn’'t so bad after dl. | have been thinking about
it, | don't redly think we have an effective subdtitute for the exclusonary rule, but if for the
purposes of discusson we assume that we did have something just as effective, | think we



should serioudy think about using it, because we would then have the same amount of
compliance with the 4" Amendment and we wouldn't have thisin your face problem constantly
of trying to explain to the victim why the smoking gun has been suppressed and this crimind is
going free. 1t would be better to diffuse that kind of cost of the exclusonary rule by having
certain people who are not searched or not apprehended because the evidence againgt them
isn't sufficient.

So | think there is a potentid here for people interested in thergpeutic jurisprudence, and
preventive law, and creative problem solving to think about doctrines that can reduce tensions,
controversy, and anger. | haven't figured out how al thiswould play out in an advocacy
Stuation, but what | have though is that this might be an ided place for amicus curia briefs, and
for thergpeutic jurisprudence and preventive law scholarship to come up with proposed
doctrines, and for certain amicus groups, perhaps amicus groups attached to law school
centers, to file briefs. And that this might be a very good way to exposing sudents to the
lawyers role as peacemaker, preventive lawyer, and cregtive problem solver.

Josephine Gittler:

My nameis Josephine Gittler. My topic is preventive law and legidation. | spent most of my
professond life, at least after | became alega academic, working with legidatorsin the
legidative branch. In various capacities, as a congressond Saff person, as adae legidative
gaff person, as aperson, to use your word, who is a counsdlor to individua legidatures and
their staffs, and as a person who has organized grass roots advocacy activities primarily aimed
at congress, and the sate legidature So, what | am going to say is very much based on my
experience, my particular experience and most of the work | have done with legidatures has
come to center around issues around children and families and issues surrounding hedth law

and policy. | have asensethat | am with afamily whose members know each other, and | am
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some what of a brand new person who has come into thisfamily. | am not in any sensean
expert in preventive law. | got interested in it through some conversations with Tom Barton,
and what that led meto do isread what | could find of the literature, what | could eadily find of
the literature, and it struck me that at lesst the literature of preventive law the focus was very
much on lawyers representing, asssting, and advising dients on how to avoid legd problemsin
generd, and how to avoid litigation in particular. And what was largely overlooked was the
gpplication of what | construe to be preventive law premises and concepts to the enactment of
legidation by public policy makers, and my point today isthat | think those premises and
concepts do have gpplication to the enactment of legidation. | will say just incidentaly while
many lawyers are in practice and represent clients, many legidatures are lawyers and many
legidature saff members are lawyers, and many lawyers are lobbyists who are trying to get
legidatures to do something are not do something thet furthers the interest of their clients. |
think we pay reativey little attention to the fact that there is a least a segment of the bar thet is
very activein legidative arena as opposed to the judicid arena.

In any event it seems to me that there are two categories of legidation that | think of as perhaps
incorporating premises and concepts of preventive law. One category islegidation that has
built into it provisons for resolving or preventing disputes that might arise under that particular
legidation without litigation. Now let me give you an example, “The Individua with Disgbility
Education Act.” | wasinvolved in part of that legidation which isfederd legidation, which you
may al know in terms of it providing federal assistance to the sate for specid education and
related services for children with disabilities. 1t has another component that provides assistance
to the states for what are known as early intervention programs, state wide systems, multi-
agency in nature, early intervention services for infancy toddlers that have actud or potentid
development of disabilities, and | picked this because the legidation itsdf is preventive
legidation, it is early intervention legidation.
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Now that legidation originaly provided that parents who fdt that their children weren't getting
what rights they had under that legidation could chalenge what the state lead agency for the
early intervention program was doing or not doing through an adminigtrative hearing, and if the
aggrieved parent or parents did not like the decison of the adminigtrative hearing officers they
could take him to court, state or federal. About two years ago because of the satisfaction with
resolving conflicts between parents and early intervention agencies not only lead agencies but
loca date early intervention agencies, congress in amending the legidation provided that dl
date lead agencies must offer parents the option of mediation. Now | am skipping over, and |
am going to gloss over, what the relaionship is between preventive law and dternative disoute
resolution processes of afacilitative nature like mediation, and | redize that | am glossing over
that but sufficeisto say that | am presenting to you that | think that mediation can have some
preventive aspects, whether or not you want to put it in your definitional bag of preventive law
or not. Equaly important the amendments mandated state lead agency set up mechanisms for
resolution of inter-agency disputes. Now remember the programs established in this legidation
are state wide, there is a state lead agency, but they necessitate collaboration between multiple
agency inditutions and organizations at not only the Sate level but thelocd levd. Sothereis
bound to be alot of conflicts. If you have ever worked in the children and family service area
you know thet thereis bound to be alot of conflicts. The legidation went even further and it
required that there be inter-agency agreements of aforma nature entered into by agencies asto
who isresponsible for paying for early intervention services. Also, and | have the language
here, these are agency agreements which include al necessary components to ensure
meaningful cooperation and coordination. Obvioudy those requirements were aimed at
preventing disputes among agencies, and | think to some extent they did but that is a question
for another day.

| think there is another kind of category of legidation where you can see preventive law premise

and concepts incorporated, and that is legidation that actudly is directed at limiting or reducing
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problems that would otherwise probably lead to litigation under exigting law. An example of
that isabill pending before congress, its actudly an gppropriations bill, which will be dedlt in the
lame duck session because it hasto be dedlt with in the lame duck session being the
appropriations bill for labor, health and human resources, education, and related agencies. It
contains some funding to implement, at least in part, recommendations of a recent report by the
indtitute of medicine. This recommended that federd legidation be enacted that would cregte a
mandatory nation wide mandatory recording system for medica errors of a serious nature using
dandardized data. Why? Wdll the underlying ideas was that some kind of reporting system
would generate data that could lead to identification of systemic problems, and then there could
be developed some method of dealing with those systemic problems. These are precisely the
kind of problems that might lead to medica madpractice suits in the state courts. So | think that
is an example where there is alegidative proposal, and actud response to that legidative
proposd in the form of a pending appropriations hill.

| do want to say that | think there are substantial impediments to what | am going to call
preventive law legidation. And oneimpediment relatesto what | would call the distinction
between authorization legidation and appropriations legidation. The former being legidation
that just responds to the matters, it creates a program, it requires something to be done or not
to be done. Then thereis appropriations legidation which actudly alocates funding for
particular programs or particular purposes.

The nature of the legidative processis such in my experience that legidation to prevent
problems has to compete for legidative attention with legidation to ded with problems that
actualy exigts, and are seen as urgent or pending. And particularly when it comesto
appropriations legidation, dlocation of limited public dollars, and even in these days of budget
surpluses when you look at dl the dams on public dollars, public dollars are limited.
Legidatorsfind it difficult to dlocate dollars to prevention activities as opposed to remedia
activities, which are addressed to exigting problems that are seen as urgent and pressng. And
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the redlities are, as they are supposed to do, respond to their congtituents, and they respond to
organized advocacy by their congtituents, or by groups representing their congtituency.
Advocacy expertstend, in my experience, to be more directed at legidation that doesn’'t redly
give high priority to what | would cal preventive legidation.

Ed referred to the organized bar. If you work on the Hill, | am talking about in Washington
D.C., one of the strongest advocacy groupsis the American Trid Lawyers Association. Why
isit astrong advocacy group? Because they have one of the biggest PAC'sin the country, and
they contribute very heavily to congressond campaigns. So they are ligtened to. And what are
they going to beinterested in? They are going to be interested in legidation which either creates
or preserves the right to suein court. So | could give you dl sorts of examples of positions they
have taken which you as agroup interested in preventive law, | don’'t know that you would find
it reprehengble, but you would maybe be alittle disgppointed in them, but after al there are
doing their job of representing their condtituency the trid lawyer.

Findly, | would just like to say that even when legidation itsdlf is not what | would term
preventive in nature, there isarole for the agencies charged with its enforcement, its
implementation through regulaions and guiddines, to promote preventive law premises and
concepts. A prime example of thisis the federd fraud and abuse laws, which are numerous
and complex. They contain things such as prohibition againgt fraudulent billing practices and
kickbacks for referrds, etc., etc. And violations of these laws carry with them civil monetary
pendties, criminal pendties, and other sanctions. There has been a dramatic increase since

1992 of government enforcement of these laws.
The OIG, the Office of Inspector Generd of the United States Department of Hedlth and

Human Services began severd years ago issuing guidelines to various sections of the hedth care

industry for something that | know you are dl familiar with, corporate compliance programs,
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but in the hedlth care industry. Those guiddines have been very useful in giving the various
segments of the hedlth care industry an opportunity to do something, if in the event that a
violation occurs, to reduce the possibility of prosecution, and to reduce the possibility of serious
pendty. Infact modern hedth law practice today affirms that specidized and in house law
practice from the standpoint of representing health care companies, hedlth care corporations
spend avery large part of their time on compliance planning and implementation. The impetus
being to alarge extent the OIG guiddines. Eight of the largest law firms in the country in the
last five years have doubled the amount of their hedth care lavyers, who spend the bulk of their
time on government investigations prosecutions and on compliance programs. And today 20%
of corporate compliance officersin hedth care companies are lawyers. So, thisis an example
not of legidation itsdf incorporating preventive premises and concepts, but that one of the
agencies charged with its enforcement doing things through administrative action which

incorporate preventive premises and concepts.

Audience Comment;

My experience would say that hedlth care indtitutions have cared alot about what | would cdll
the front of the law prevention, meaning to prevent mapractice, and they have ignored the back
of the house preventive law issues of are we moving the papers to the government so that we
are only getting paid for what we are entitled to and al those kind of issues. [One acquaintance]
has his job as the compliance and business ethics guru solely because the back of the house
was dlegedly ripping off the government to the tune of about 100 million dollarsayear. | think
that shows you how many different complexions there are to preventive law. Y ou can focus on
what you think isthe redl job of the hospita, which is to not to make people any worse when
they leave than when they came in, and you can totaly ignore the back of the house where the
rea opportunities for mischief are probably rampant.
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Jose Gittler:

Thisisnot directly respongve to you, but it seems to me again as a newcomer to thisfield |
want to say very tentatively that the literature tends to focus on the back end which | would
consder to be what lawyersto do visaavisthear dients within what ever legd framework there
is, and not the front end of how the lega framework got there. And | think David was talking
about how that legal framework gets there through court doctrines, and there is another way
that legd framework gets there, and that is through the enactment of legidation which is equdly
important.

Audience Comment;

A question for both David and Josie. When we look at the history of law in the 20" century, |
think it can be described without exaggeration as a history of solving problems by creating
rights rather than solving problems by creeting ingtitutions for conversations to solve problems.
That understatesit alittle but | think that is probably the flavor. So that we have been covered
by a Tsunami of rights since about 1960 particularly, maybe even earlier than that. My question
isthat tide turning so that the preventive law family may have something seriousto do, or is that
tidein gill here and not turning so thet the preventive law family has a chdlenge that it might
choose to mount? Has anything changed, or we going to look at the first half of the 21% century

as one in which we are going to have more rights and less conversation?

David Wexler:

| think it is more of an opportunity now. We are seeing what Susan Daicoff calsthe vectorsin
the comprehensive law movement. Looking to law that is more bent to care, more

psychologicaly sengtive, more interested in solving problems, and in many ways | think
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respongve to alot of the feminig critique of the traditiond legd system, the advisory system,
and the arguing culture. At long last we gppear to be at a point where we beginning to make
important inroads into alegd system founded on notions of autonomy, separation, competition,
and azero sum game. In response to what Deborah Tannen calls the arguing culture there are
now anumber of forces of respective moving towards a more comprehensive lawyer with an
increased emphasis on preserving relaionships, connectedness, identifying with a community or
culture. So that’skind of where | think things are now, and | think we need to think of how to
exploit some of thisand very lagt thing | said is| don’t quite undergtand it. If | am right thet
even courts may be receptive now to some of these thergpeutic and preventive doctrines, it is
gl difficult to think how they would be advocated in atraditiond setting. There may be a least
as an interim measure, or maybe as aloose structura need, a need for amicus groups or
scholarship to be paving some kind of road and offering these up to the courts. So the courts
don't St out there done to figure out these solutions. | think that may be the chalenge, thinking
of new gructures, just as | thought that some of the matters spoke of this morning might be
beautifully stuated in alaw schoal dinic setting or prepaid legd service setting. Managing one
where there was based on principals of prevention, or counsdling, and where we had these
kinds of retainers for counseling, where we had the exit for lega checkup, where we had
systems for sending out postcards for someone’ s next appointment, where we tried to take
some of the project maybe financid moativations favor rather than disfavor prevention and
checkups. | think that may be a challenge, but | think that’ s the chalenge, because | think the
opportunity isto provide a service that [the public] is starting to look for

Jose Gittler:

| will answer about legidators. | think they’re very receptive to preventive law incorporating it

along the linesthat | have described it. | have caution or concern of making to trict a
dichotomy between cregting rights on one hand and preventive law on the other hand. Let me
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give you two concrete examples. The Disability Education Act provides for mediation services
not only when there are early intervention disputes but when there are specia education
disputes, and having done mediation for the state department of educeation in rural Georgia,
involving schoal digtricts on the one hand and parents on the other, and | am not picking out
Georgiato be pgorative but | am just telling you that is my experience, | will tell you that there
are school didtrict atorney’ s that wouldn’t have even been at the mediation table unless the law
had created certain substantive rights on the part of parents with respect to children with
disabilities. Another exampleis| work with the lowa legidature to incorporate some provisons
for comprehensive conflict management that have a prevention component as well as a dispute
resol ution component that would apply to managed care organizations, they’ re very receptive
to that. However, | will tdl you that managed care organizations only begin to listen and be
interested in putting in comprehensive conflict management organizetions as a result of back lash
againgt managed care, and when there is ether legidation or threatened legidation that
somehow impinges on what they want to do or what they fed they needto do. So| seethe
two things as working together. Not as necessarily being opposed, and | see aneed to, at least
in the legidative context, to strategize about how you put those two things together.

Audience Comment;

| just had a point to add about the whole idea of a patients bill of right. That suddenly patients
are going to come into the hospital waving this banner of don't step on my rights, keeps us
going down thet road. It has never been more contentious & the bed side than it is right now.
People are so afraid of everything thet they are afraid to communicate. We are currently having
a problem keegping our neurosurgeonsin the Unit long enough for the family to talk to them,
before they get out of the ICU s0 that the families can just ask basic questions. That whole idea
of isit rights based is because we recognize that as the means of motivating people to do
preventive things. It'sthe stick under the carrot, and prevention redlly needs to start not in how
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we put up our big defense mechanisms againgt these rights lawsuits, but how do we get to the
point where we actudly have a rdationship that prevented a lawsuit to begin with.

A. 1:30 pm--2:00 pm Entertainment Law
(Discusson Group: Harold Brown

[preventivelaw@haroldbrown.com])

Thomeas Barton:

We are going to move now from the morning sesson which was about rewinding the tape to the
afternoon sesson which will carry on until tomorrow morning which is playing the tape, its
current practicesin center specid areas of law. So gtarting that off will be Harold Brown
Taking about entertainment law.

Harold Brown:

| am Harold Brown, and | guess | am here to talk about entertainment law. | happen to be Lou
Brown’s son which | guess makes me perhaps the only person that was born to be here. It
adso makes me alittle bit defensive. Not that | am his son but that | end up speaking to any
kind of august gethering. But | do practice entertainment law with my mother. So you now
know that we only bill on aflat basswhich | won't say more about. We do it on avery high
level, and we do it for talent. Writers, directors, producers, and actors on my desk, for
example, there are five academy award winners and one multiple nominee from last year, and

severd otherstha we hope will be there soon. So it redlly isahigh-class practice. And it
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occursto me as | thought about coming here today and thought about Ed' s presentation and
Jami€e' s presentation, that there is something particularly appropriate about focusing on
entertainment law, and leading off the afternoon and some subgtantive lawyers with it because
we redlly are agroup of practitionersthat dedl only in hot facts. There are virtudly no cold
factsin entertainment law. When you think of my dad’ s favorite expresson about cold facts
and hot facts, cold facts are those things which exist and hot facts are those facts which you
could dedl with and shape. It turnsout in what | do in negotiating for talent there are no cold
facts, there are virtualy none. Redlly one of the firgt things you think about thet is thet there are
virtudly no exigting contracts. Now when | say that it isweird, because | spend al of my day
negotiating contracts which nobody ever looksat. When | firgt got the practice 25 years ago
werepresented B, | was handed a stack of contracts and told to complete the negotiation
and get them executed. They were dl contracts for appearance that had taken place one to
five years before. They had never been negotiated. Worst than that | had to negotiate what
were neaxrly impossbleterms. B wanted, | did not think | was going to tdll this story, but
B ’sded wasthat you couldn’t rerun any show on which he would appear. But that's
bad enough if you say,. “ Hey | would liketobook B__.” Fine, you can book him, but you
can't repeat the show because he never wantsto be stale. But | had to negotiate these
contracts after he had already performed. After the show had been taped, and after the
producer had spent whatever he was going to spend, and after the producer in many cases had
the expectation of being able to rerun these shows. And it was amgor lesson to me, and quite
an eye opener, that | could actudly accomplish that. It was no greet feet of lawvyering. All |
had to do was demand it enough, and say that if you didn’t do what he wanted he wouldn’t like
you. And whatever expectancy you had of working with him in the future, you probably

couldn’'t have.

What we dedl with in that way iswe ded with expectations in continuing relationships. Every
fact isahot fact. Inthat case the fact that he had dready appeared in the show under terms
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and conditions that the producer had reasonably thought applied, was itsdlf a hot fact that we
could ded with. Where in alitigation perspective of courseit is an absolutely cold fact. The
show exigts, the terms exigt, they had to exist because he appeared in them. The same thing
happens dmost dways when we negotiate contracts with actors. Some studios these days
require contracts with actors actualy to be sgned. Other studiosdon’t. Asl said nobody
ever looks at them again. What happens with greet frequency is the studio negotiator says|
can't agree to this until it becomes moot. A strange concept indeed. If it means anything |
can't agreeto it, if it does't mean anything | will ultimately be ableto agree. Let’swait and
see. Now the let’ swait and see meansif it turns out that this whatever it is, is actudly
meaningful we Il have to ded with it. WE Il have to solve that problem when we get there, but |
am not going to creete the problem today by demanding execution of adocument that hasit my
way, or demanding execution of a document that hasit your way. Which hasinherent in it the
fact that we will in fact be able to solve it when we get there, and that by requiring these
conditions we won't be able to solve it today. WEell each be going like thistoday and creating

a problem which we may well be able to avoid.

| often try to contrast thisto atypicd red estate transaction, or other kind of traditional contract
gtuation. If you arein red estate you negotiate a contract, there is a closing, and you walk
away, and that contract will govern your rdationship in the future. In the entertainment

business, at least the portion of it in which | live, you are dedling in an areaof living facts. You
negotiate a contract, you enter into it, you have a relationship, and the relaionship governs what
the contract isin the future. Not the other way around. You very rarely look at that contract,
and one of the things you need to know as an entertainment lawyer, which is not obvious, is
who will look at that contract in the future, and under what circumstances they will ook at that
contract, and who won't look at that contract, and under what circumstance might suggest that
they don’t. For example people in the payroll department will look at the contract. They will
andyze it and figure out that under this ded for this actress we need to pay the actor x on such
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and such aday, and if the film is successful enough we need to pay z on such and such aday.
So asfar as the basic compensation terms go that contract does about what you would expect
acontract to do. On the other hand the publicity department does not look at the contract.
While we may or may not have the right for the actress to show up and do the Dave L etterman
show, we don't look to the contract to figure out whether we have that right. We smply cdl up
the actress, and woe be unto usif we ever actudly call thelega department and ask if we have
that right because the legd department will call somebody and they will cal me, and I'll call up
the actress and say that they demand that you appear. The actress will go “if they demand |
appear just wait and see what they get by way of publicity.” So it doesn’'t work that way. So
you need to know the ways in which the contract actually does work, and you need to know
the areas in which the contract doesn’t work. But it isjust some sort of forma often asked
governing document in which people won't actualy useit to govern their actions unless the
relationship turns sour.

The other thing that you need to learn iswho negotiates what, because in the example | just
gave ether the agent or | will be negatiating the price, because the contract governs that and we
will negotiate thet. But in fact it isthe artist himsdf who negotiates what he will say on the
David Letterman show, and whet their attitude will be about that. Their lawvyer doesn’t
negotiate that and their agent doesn’t negotiate that. Although ether of us can shape their
opinions and do things about that. Thisisaworld entirely, however, of hot facts. The contract
itsdf isacold fact, which iswhy you read dl the time in the tdlevison business about
renegotiations. The cast of Friends goes into renegotiate its existing contract because if they
don't renegotiate their contract they will fed bad, they’ |l get Sck, and they won't fed like
showing up. In fact its not the economic redity the day you made the contract which governs
ther rdations, it's the economic redlity the day you want them to perform which islikely to
govern their reactions. That changes to some degree depending on the leverage that they got
with the contract. Yesand occasiondly lawyers, red lawyers with ties, are actudly dusted off
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and bring top lawsuits and bring alegations and do those things. But it is very infrequently used,
and it isusudly agrandstand act, and it is usudly to change the leverage allittle bit in the
negotiating process of what their economic redlity istoday. But no matter how long the
contract was with the televison show thereis anew redity every year asthe ratings go up and
go down and asthe cast ismore or lessimportant. And as the executive producer decides that
they will hire in a new second bananawho will be more important, and give themselves an out if
this goes in a different direction in the future. And the talent themselves are there to continualy
negotiate different things on their behdf, athough they don't necessarily see those things as
negotiating, they see those things as doing what they do.

One of the mgor areas in which we do deal with a certain amount of law, and thereis very little
law in my end of the entertainment lawyering, thereisalot in the copyright lawyers and some
other lawyers, but in the entertainment law areathat | dedl with thereisvery littlelaw ina
traditiond sense. | actudly sent somebody a case last year, and they were amazed that they
actudly ill printed cases. Itsjust not the lawyering business. But one areain which we ded in
agreat ded of nuance about thisis, strangdly enough, what your obligations and risk are when
acontract getsin being. Because unlike the red estate business in which we know when a
contract gets into being, somebody signed a piece of paper and until they signed a piece of
paper there was no deal, dmost dways athough there are some nuances here too, there was
no deal and no obligation to transfer the property over because that’ s when it happened. When
the contract was sgned and some money was exchanged. In the entertainment business,
contracts grow in asort of evolutionary process, because there is never amoment in which the
rea contract redly getsto be. Y ou are often dancing with the people who want to cast the
actress, you want to encourage them to some degree to rely on her availability while you work
everything out, and a the same time you are encouraging to rely on her availability and to build
apicture around her and to not go out and cast another person you are continualy negotiating

the things which won't maiter. Some of which matter, price and billing. Some of which might
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matter. Some of which will never matter, but you rarely get to the point where you know that
the rationship ishinding. At least not until cameras Sart to roll, and the day that the actress or
actor show up towork. That day is probably a day of greast meaning, but the day before that
thereis no contract in effect, or a least there is no written contract in effect, that they areligble
to you for the price even though she has turned down 16 other offers for the same time period .
And thereis no contract on their behdf that says, dthough they have spent 28 million dollars on
reliance building sets and getting reedy that they actudly have an actressin their picture. Itis
part of my function to make sure of the risk reward ratio we are dedling with and that the client
does not have any unknown exposure to this Stuation. There is afamous case a couple years
ago with Kim Bassinger, in which shelogt a multimillion dollar verdict after backing out of a
picture caled Boxing Helena, which backing out of was probably the right thing to do. The
other thing you have to do about that, because we are doing with hot facts and because you are
only alawyer, isto keep your ear very close and make sure that other people are feeding you
information because the facts are changing. They may have wanted to make this picture. You
may have been very comfortable in Stting back and saying they will cometo us, and they will
complete this dedl, and they will start principa photography, and you don't need to worry
about your compensation, and let’ s negotiate for this particular nuance because they
desperatdy want to make this picture. The next week something may change. They may not
want to make that picture. They may have changed their mind, and if they do change their mind
al of the sudden the whole dynamic which you were building in the Stuation and the
relationship, the economic redlity of what happened has changed. And if you are not aware of
that, if you don’'t monitor the facts, your clients expectations will be severdly disgppointed and
your abilities as a problem solver will be severdy hampered, because if you can't seethe
problem asit arisesit will hit you like alocomotive, and there won't be any terrificaly good
solution. Y our dternatives will be amongst thewors. If you can sense the problem around the
corner, if you can see their dtitude change, if you know that management of the company
changed, if you know that the other eements that they were going to cast in this picture have
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disgppeared and therefore they no longer will make it, you can, in appropriate circumstances,
take some really unprecedented actions. Onethat | have advised aclient of only once or twice
in my career isto sgn the god damn contract and send it back in whatever shapeitis. You
want to make sure that you have some kind of legd obligation if you are dedling with somebody
who is about to change their mind, make sure that you grab the legd obligation that they are
offering you. Don’'t over-negotiate for another one. That's the kind of response that you need
to ded with in our businessin alegd basis.

You dso are, a least in the legd area, absolutely the manager of your clients expectations.

Y ou very often tell aclient when to get mad, and when not to get mad. When they are being
treated well, and when they are not. One of the advantages of representing a number of stars,
and anumber of high end directors, that when a studio comes and says thisis what we'll give
you, and the director or the star sayswait aminute that isdl you'll give me, and that’s how you
will treat me, and my trailer isonly 42 feet long, and | have to pay for my own car phone
expenses, how dareyou. | can at least say, if it is appropriate, you're right, they are being
assholes, or you know whét, there are seventeen other people on my desk and they only get 42
foot tralers, that' s dl those pieces of papers say and that’ s the Sze trailer they have on their lot.
Y ou are not being trested any worse than anyone ese, and so relax you are redly being trested
the way they think of you, asagstar. That will change the dynamic of the relationship entirdly,
and thismay hearken back alittlebittotheB__ gtory. | spent alot of time over the last 20
years negotiating for Steven Spielberg. 1t's very easy to negotiate for Steven Spielberg. Not
only because he has power, but because | think it comes from power of the way relaionships
work inthisbusiness. | can for example do the following, which is not something thet is
traditiondly taught in negotiating school, | can say to someone who asksfor x, okay we'll give
you X, not a problem, if that is what you want the piece of paper to say that is what the paper
will say, but | will tell you that | have to go to Steven and tell him that you asked for it, and |
sad that it would not make any difference so we would giveit to you, but | thought you
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wouldn't like it. Now they get what they want in the contract. They can’'t complain very much,
but what you are doing is you are threatening to bias the rdationship, and dl of the sudden the
dynamic that you often see as lawyers, that isthe contract is paramount up here, and the
relaionship is down here because you buy or sell the property and walk away, and what you
have left that isimportant is the piece of paper, dl of the sudden you can turn that on its head
and say okay the piece of paper is not what isimportant here, what's important to you is the
relationship between your client and my client, and | can affect that, and by affecting that, 1 can
achieve certain ends for my client, and a certain normalcy in our ability to dea with each other,
and you should think what you deal with me about is going to be part and parcd of our
relationship together. It is not together, and | have clients where thisis an absolute continuum.
That ismy persondity hasto be their persondity. What | do has to be absolutely reflective of

exactly what they want to do, and vice versa.

There are other clients that you can kind of distance yourself from in some fashion, indeed for
me there are some clients you have to distance yoursdlf from because part and parcel of
everything | am saying isthat both the lawyer and the client have along term reputation and
viability in the busness. Y ou are dedling in our business with the same people over and over
again. You are negotiating with the same people, they are hiring the same people, you

represent a number of them. What you can accomplish with them, on a problem solving basis,
what you can accomplish with them on a preventive law basis, depends on your and their ability
to solve problems, and your and their ability to communicate not on one transaction in one
moment, but over long spans of timein ardationship of trust that you build up with them. If you
have one asshole client who demands that you do something else, it isnot in your clients, plura
Snotsngular S, and it isnot in your clientslong term interests for you to sacrifice your
reputation for ability to solve problems with these people, which is one of the things that we sl
isour ability to solve problems with a group of people, to sacrifice your reputation in any given

Stuation.
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And one of the ethica problemsthat we have, and it is not just an ethicd problem it isadifficult
practica problem, it is how to achieve a legitimate end for a client who wants to use a hammer
when a cotton swab would do. How do you solve the problem in the way that that client wants
and dill have a consstent reputation so that you can solve problems for that client and for other
clients. Andinfactin our busnessthere are clientsthat you can't do that for. We havea
saying that clients find their own representatives. There are some dlients who have a certain
personality who can only be represented by an attorney who reflects that persondity. In part
you find avoice, and you enable yoursdf to take part of some of those preventive law aspects.
In short one of the things, as| looked at Ed's diagram now erased, but not here, of skills,
principas and information. One of the things about preventive law which isredly interesting
and which | leave with those of you who are much smarter than | am to derive some principd,
we are like micein your handsin the hedth law andogy. Weredly are afied in which because
we don't dedl in cold facts, can have the ability to be experimented with awide range of hot
facts solutions, and a wide range of hot facts and tools and skills because that isredly the area
inwhich welive. We areredly ahot box for that. So | think that’s a greet preventive law

area

Audience Comment:

How generdizable do you think the point was you made about not putting in contracts things
that might not come up? The tradition has dmost been the opposte, figuring out anything that
might come up and negotiating them before people get into relationship. Isit uniqueto
entertainment because of the fact you described, or isthat something that might be more

generdized?

Harold Brown:
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Wil | think in some aressit is certainly more generdized whenever people are going to have to
ded with each other, because if you have to dea with someone again, taking a contract and
hitting them over the head with it if they are unhgppy with the result and if it didn’t work the way
they expected it is not likely to yield to along term happy relaionship. There are times when
wewill build in mechanisms for how to solve the problem if the mechanismsjust aren't abgiract
enough that sort of exigt in therea world, but | think you could take that as a continuum. | have
adways fdt that the mogt interesting difference, and | dways use red edtate, but any areain
which alawyer getsto aclear line from where you move from hot facts to cold facts, and areas
where you continue to dedl continualy with hot facts because | think that changes the
relationship and the meet of the contract. | think there is awhole continuum of that and there
are waysthat you can try to derive techniques for dedling with that, there are lots of techniques
that are structured in the business that we have that are problem solving techniques and some
others. There arelots of timesin our business because | deal with people again and again
where there will be something that | can’t ded with, and | will cal up an executive whose tenure
| expect to outlast the problem, which isdways agamble, and | will say well okay we'll agree
to this, but you and | have a conversation and here is how you are going to handle this dl right,
well you have to agree but here is how we would like you to handle it if it ever comesup. And

| would like you to know thet thisis an issue that if it ever comes up you better cal me directly,
or you are going to create akind of problem that you don’'t want to create. Piece of paper that
issgned. Andwe will have al sorts of sde conversations about how to dedl with avariety of
things that might already be covered by the piece of paper just not satisfactorily covered,
because the piece of paper won't trump the relaionship a the end of the day. Thereare again
other areasin which | know that won't work like advertisng. | better have a mechanism to
dow down that process, because the executive may just not get the phone cdl intime. You
have to know the business enough to know what mechanisms you have to put in a contract to

solve a problem, and what you don't.
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Audience Comment:

Harold, your discussion, which was wonderful, describes a somewhat unique area of the law
where there is a certain dynamic, a certain continuous persondity, agrest freedom for
credtivity on the part of the lawyer. | am dso interested in generdizability. To what extent can
these lessons be trangplanted to other areas of law practice, and to what extent isthe flat fee

versus the hourly an important ingredient in dl this?

Harold Brown: Asto thefirst question | think | will leaveit to Ed, and people smarter than |
am. | may have someideas about it, but | think it is the people who have some broader vison
than | do to redly focusin and have a discussion, which maybe we should do later. Asto the
second, | think a fee based system is avery important element, it islessimportant sometimesin
the entertainment business becauise clients even if they are paying hourly, aren't paying attention
to how much they are paying hourly. So you do not get to the reckoning of | am billing you this
for that. Itisclear however that for anyone who is on ataxi meter system, that people stop
communicating, because they fed that it is economicdly difficult to communicate. And it isclear
that where we take only long term dients and along term vision, and our internd office
mechaniam, unlike many law firms, is not to say how much did you earn off of your dientsthis
year because we understand that our clients go up and down. So that helps too because it
relieves us from our sde of the 1 don't have the time to talk to you basis’, to | am making a
long term investment in you. But | think that the long-term investment in the client in
understanding what he is there about is essentia to the process. Thefact isthat dl the contracts
that studiosissue are about the same, and al of our responses are about difference. That is
weird, but | have one dient whose principa am in lifeisto never bein afilm in which animals
aretreated badly. If | do not know that going in and if | don’t see other steer peoples
expectations to that fact immediately, sometime down the processits going to be too late and a
big surprise. And that isonly her, it isidiosyncratic to her. Unless you have a chance to know



your clients, and know how they think, and know that when they get redly pissed off they are
going to march into aroom and dam atable and say, | am redly pissed off and | want this fixed
inwhich it will get fixed in which case it will get fixed in oneway. Or the are going to fiss, fuss,
and fume, but never say aword about how much they hate them. And it isgoing to interfere
with their performance, their life, and you better do something else to fix that problem because
they are not going to fix it themselves. Y ou have to know the difference between those two
clients or you are not doing avery good job. And that isn't something thet istaught in law
school, and that is not atraditiond legd thing, but snce the dlients are involved in the process
you have to know that because you have to know what tools are being used. Y ou haveto

know whether you are using a hammer, a cotton swab, or ashovd.

Audience Comment;

| want to get back to the question that was asked about flat fee, because it seems as though
both you and your mother were saying that that is very helpful in doing preventive lavyering. A
couple of people have made andogies to the hedth carefidld. What | immediately think about
when we tak about flat fee, | think of globa capitation, that is to say hedth care providers
getting paid before hand and they then give out to provide x servicesto x population for x
period, and al the trouble that’s caused. It has had exactly the opposite effect. In other words
because hedlth care providers compete on contracts and they compete on price, sometimes
they agree to flat fees so to spesk, where in order to make money they have to up their volume

of services and S0 they have lesstime.

Audience Comment;

It is probably because they get a percentage of how well their clients do. 1t would be nicer in
hedlth care if we could pay a percentage of our hedth.
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Harold Brown:

We used to spend alot of time in advertisng, we don’t anymore, but we used to represent
advertisng agencies. That was not on a percentage basis, but it was a basis where | went to
the president of the company and | said look, in order for usto do thisit is going to cost x
dollars ayear, and hereiswhy, and | have to be in charge of thisand you just have to trust me,
and it is going to be more than you are going to pay anyone ese, and here iswhy becauseit is
the only way | can be preventive. The only way | can be preventive isif the account executive
istold that if they have to talk to me on the phone, how ever long they have to talk me on the
phoneisokay. Otherwise what happens is the account executive cals you on the phone, and
eventudly they get abill from the lawyer, and the longer the lawyer was on the phone the higher
thebill is. And they have to go to accounting and justify why it took so long. When they have
to justify why it takes so long their god isto get off the phone quickly. When their god isto get
off the phone quickly they don't tdl you the facts. And if they don't tell you the facts you can't
give them good advice. So you have to rdieve middie management of a pressure not to tell you
the facts, because you are billing for the time it takes them to do that, and that is ahuge
impediment whenever middle management calls alawyer, at least in the areas where | have
been associated. And we have trained this system, we have trained lawyers in this country to
operate under this system, and we have trained clients to operate under this system. | got acdl
fromthe presdent of P__ . Hehad an advertisng problem. | said I’ll tel you what, for
$2,000 dollars | will either solve this problem or | won't, and it will either take me an hour or it
will takeme 10 or 20. Or | won't be ableto do it but it is going to cost you $2,000, and my
reputation is on the line whether | can solve it or not. He said fine, and in about 27 seconds|
solved the problem. Which was agood hourly rate. | caled up and asked for my fee and he
referred me to the accounting department. The accounting department said you have to fill out
form 32-b and it says what was your hourly rate and what did it cost you or how long did it
takeyou. So | said it took me 27 seconds, so my hourly rate is therefore $42,000 dollars an
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hour and | solve the problem, which was enormous problem for this company, | mean they had
millions of dallars riding on this problem. | got acdl back, you bet how fast | got acdl back
from the company, saying you can’t charge us 42,000 dollars an hour. | said it took me 22
hours to solve this problem and | got minimum wage, are you happy. They said yes, | guesswe
would be happy with thet. | said fine, I'll fill it in, just note thet | filled it in both ways, and

check with the president please. And they had no system for okay we made a ded our
problem could be solved for x, they had a system of regulations set up. Thisisdient Sde; thisis
clients who gSructure the way they want to pay ther lawyers. | dwaysthink thisis funny
because as alaw student we knew that there were some firms that billed 20 hours aday and

there were some firmsthat billed eight. The firmsthat billed 20 were cheagper.

Audience Comment;

| have done alot of work in dternate billing. 1 think if we look at capitation in the medica
industry, the way they make money isto get afee and then not do thework. Essentialy what
clients and patients want is that they want to be paid for an event. The old paradigm the legdl
profession and the exigting paradigm for the lega professon isthat the vaue of what has
happened is determinated by multiplying the amount of time you have worked by your hourly
rate. What clients want isthe formula that says value equals qudity divided by time. That isthe
higher the qudity of what happens and the less time the more vauable it isfor the client. The
client wants the event to happen, they want it to be a high qudity event, and they warnt it to
happen as quickly as possible. If you look at the quaity as Harold indicated it exigts redly of
two components. The qisdivided by t but g isadso multiplied by p the value of the product
which is multiplied by the vaue of the rdaionship. If the rdaionship is no good, no matter how
good the product isits valueessto the client. If you have a great relationship but the product is
ineffective then it is ill 0 times 10,000 is ill zero. | think this is where preventive lawyers
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redly have a great advantage in what they are doing if they will market it as we make things
happen faster and of higher quality than maybe another gpproach to problem solving.

Audience Comment;

| think that more than hourly rate there are two more things thet are redlly important to alot of
peoplein terms of fees. Oneis predictability, particularly in abusiness context where it is often
easer to predict how much it will cost. Sending a business dlient even ajudtified fee that isfive
times what they expected is going to hit abusiness client in an impossble way. The other is
trust. | mean one of the things that we are talking about is not how much money you cost them,
but whether they trust you that what you were doing was giving them good advice and not
looking at your own pocket book when you did it, and it is not &l about your own economic
f interest. It'sabassof trust. One of the things our fee arrangement alows us to do, and
there are other ways, is to take that number off the table in the negotiating so we can focus on
the relaionship in the cost department. But if you build the trust high enough the dollars
probably won't make any difference. My doctor can charge me whatever he thinksis fair
because | trust him that heis doing it in away that, he did not render the service to me because
he was going to bill me, but we don’t look a our lawyers that way and often we don’t look at

our hedth care that way.

Thomas Barton:

Thank you. Next we have preventive law and commercid transactions with Helen Hagpio and

Jeff Schneider.

Jeff Schneider:
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Helen has awhole professiondly done presentation concerned specificdly with internationa
commercid transactions. | am just going to try and make it brief because | think that we are
running alittle over time. My brain isturned upside down after Harold's presentation. Harold
described in a pogitive norméative way, thisis how it, | don't know if heis saying thisis how it
should be. | got a somachache thinking how | would be able to live, an and-retentive lawyer
which mogt of us are, living without that security blanket of a contract. He has put my whole
reason for living & question, and | am flustered and | am redlly going to digest that tonight and
seeif | could unfluster. About aweek and ahaf ago | was up to three o' clock in the morning
working on atransaction, and the transaction did need to be documented, and it needed to be
documented right away. | took the gpproach which | generdly take in my approach to
transactions and documentation, that where you have some lawyers approaches will be, they
represent a buyer lets say in asal€ stransaction they have their one contract let’s cdll it azero,
if they are representing asdler they have aten, and that iswhat they start off with and then
there is this dance and this process and then you end up somewhere between three and six or
seven. | generdly don't do that anyway, but especidly in this case we needed to get it done,
and the days of me doing those dl nighters physicdly is pretty much over. And | prepared, it
was a beautiful piece of work, because | frequently represent buyers and sellersin this type of
transaction, and it was a sdller finance transaction, and | knew what the issues were, and |
wrote down afair way of addressing dl theissues. | would have signed it no matter which side,
and the client if you are worried about the ethical issues was on board with this approach.
Early that evening | thought we were going to get it wrapped up, with the lawyer from Los
Angdes, who is usudly the culprit, or New York. Wetaked about it and | said you seewhét |
am giving you here, if there are any unique issues maybe we can address them and then we can
wrap it up. Hesad, “Yesit seemslike avery fair contract Jeff, but | have to make aliving.”
Swear to god that was his response, and then we spent the next day from early afternoon to
three 0’ dock in the morning judtifying him making aliving. Hejust said it bold out.
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Let me back up and tell youwhat | do. | am atransactiond lawyer and acounsdlor, a
counsding lawyer. | am not alitigator. The counsdling | do which is more of a percentage of
my work than the transactiond, is not what my dlients think they have hired meto do. This
goes back to afew comments ago, and thisisredly a great conference for me because | love to
figure out how to integrate it al, but there are so many commondties here. One of the words
that kept coming up in oneway or another isthisidea of being proactive in preventive law.
Clients generdly, even rdatively well experienced wdl trained dients, do not cdl to ask me
what are you going to prevent me from getting in trouble thistime, | would like to just check up
with you. Our clients are very busy people, and they will cal with atransaction in mind, and |
cannot be effective wearing my preventive lawvyer hat unless| proactively nudge them into
telling medl | need to know so that | can truly help with more than just that one transaction,
and so that | can truly help in that one transaction, because sometime we discover together the
client and the lawyer that this transaction doesn't gppropriatdy fit in their long-term plans or

their gods

Someone had mentioned three characteristics. One being proactively or another word for that,
and another was accessibility. Another characteristic in a counsglor that is going to be hepful in
preventive lawyering is dso the source of agreat ded of the stressin my profession, which is
having to be constantly ble, plugged to the cdll phone. Because when the client does
have a moment we may be able to help them in going the right direction. | don't meaninan
arrogant way that we are going to tdl them theright direction, or | can give them the right
direction, but that together we can work on developing the right direction. If you are not there,
boom they have moved on. Itisnot an issue of dis-responsveness and their upset with you
because you are not there, that isa different issue, it isthat you are upset because they went
forward with aded or a path that is now somewhat irreparable and you were not there for
them. That happens to be one of the sources in the profession that makes a mgjority of the

lawyers, based on those sources we have seen, unhappy with their professon. | do not know
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what percentage of you are practitioners, | think it isardatively smal percentage, but | think
we are dl aware that most practicing lawyers are unhappy in their careers and most of them are
probably litigators. | happen to be in the minority, | am one who redly loves seventy percent of
what he does, and the other thirty percent is dealing with lawyers like the one | described.
Maybe five percent is dedling with the dlient, but as Harold said clients find their own, lawyers
find their own, and over time you shed yoursdlf of clientsthat don’t take the same generd

gpproach, or with whom you are not congruent.

| wanted to just very quickly throw out thoughts on what the roles in the transaction are
necessary to be fulfilled in preventive lawyering. One of the things | thought, before Harold's
discussion, was the most obvious and basdine--it does not get you to be an excdlent lawyer it
gets you to be a competent lawyer--is to gppropriately document a transaction in away thet is
aufficiently comprehendve the odds are that whatever comes up is going to be appropriatey
addressed, clearly addressed, comprehensively addressed with the recognition that you are not
going to get one hundred percent, and if you do you are never going to get aded done.
Probably fdl in the eighty twenty range, and twenty percent of the time get eighty percent of the
issues done and that yields hisjob. | need to rethink about whether thereisaway that that isn't
necessary, but it alows meto deep at night.

The second little more subtle thing, | think, is using that transactiond process to establish a
relationship least likely to result in conflict. That leads to some counter-intuitive negotiations or
gpproaches to transactions | think, and therefore aminority of practitionersuseit. | will give
you some examples. Oneiswhat | would call the Sneak 1t By You. A lot of timesthe client on
the other Side, or the lawyer on the other side does not pick up some gredt little gold nugget you
put in there for your client. | believe the common gpproach by lawyersisto not raise thet issue
with the other side. Did you seewhat | did there, did you see what | did there, do you want to
talk about that? But infact | believe that ironicdly that is not the appropriate and successful
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gpproach to documenting or negotiating a transaction, because if it istruly snuck by themit is
going to come up in away that is going to pose conflict on a persond bas's, the human leved, as
well asthe legd level. What we dl know from teaching or studying the law is that just because
acontract says what is says does not mean that it is going to enforced. How often are we
gtting there teaching our students, “why isit that what is clear as day is not enforceable in the
courts?” Thepoint | am trying to make is that there needs to be clear communication and
above board communication in the entire process, not a hiding the bal process. | think there

a 50 needs to be clear communication of expectations whether or not it is documented, and |
think thet is redly what Harold was describing as ardationship of expectation management. |
believe that isan integrd part of the documentation negotiation process. | believe that contracts
aren't just meant to pulled out when you arein alawsuit. | think that contracts are primarily
meant to remind us what we did agree on, what were our expectations, because our clients sure
have a heck of atime remembering down theline. | think most conflicts arise not because
someone is lying but because there truly is a different recollection or different expectation of the
facts.

Thereis aso the temptation to get that last nickd. It iseasy to use the nicke metaphor, but it
could be not just monetary but used for any connotation. The idealis that from that transaction,
Oet that last piece out. That is something that certainly helpsin along-term relaionship, and
whether it is static versus dynamic contract. | think the contracts that Harold was describing
were dynamic, like alandlord tenant relaionship is dynamic, it isover time. An employee
employer relationship. A franchise rdaionship, very difficult to document a franchise
agreement, it isavery troubling area of law because both parties have to grow and change, but
the contract doesn't. They haven't yet developed that computer program that alows
documentsto evolve. That isa problem that needs to establish conflict resolution methods
which could include the obvious arbitration or mediation, or they could have some more subtle

or customized methods within the contract. | think that a big part of effectively shepherding the

92



transaction involves the counseling process, which | am trying to keep out of this brief talk, but
as part of that counsdling process you aready have drawn out your clients desires, gods, fears,
paranoia, and exploring with your client the question, “isthis ded something that isworth
doing?’ Isthe relationship with this other person, or other entity worth doing? Have we truly
weighed the cost benefit? Therisk with being that kind of lawyer isthat we get branded with
being a deal bresker if for some reason we were the proximate cause of the deal not going
forward. Lawyers do deserve some branding of that for certain characteristics, but not for
exploring with the client and waking the dlient up to the moment. Letting the client stop thetrain
just for amoment o that the client can determine what is the proper direction and do we want

to keep on the same track.

Two more points as quickly as| can. Oneis, and this relates to what you will discuss
tomorrow perhaps with the educationa aspect, to be an effective transactiond lawyer and
frankly | believe to be an effective counsdor aswell, the lawyer needs to understand the clients
bus ness, which has nothing to do with law, and dthough you hear once in awhile from your
client, “'You're my lawyer you' re not my business consultant,” thet isvery rare. Our dientsare
looking for and do need usto redlly understand their business, and thisiswhere | struggle on
the educational process. how we can be effective to learn someone' s business by experience. |
am sure Harold did not learn, the entertainment, what you just described is redly abusiness, its
not alega areaof law it's abusiness and you do not learn that in law school. 1t's about
relationships, and it's experience, and somehow | think you need to explore the process by
which alawyer graduates from law school and eventualy becomes an effective counsglor and
effective transactiond lawyer. Findly | just want to address something that poses some ethica
issues, and again | think Harold touched on this, which isthe client versusthe clientsplurd. It's
the ethicd issue of when can we as atransactiond lawyer take into the account the impact of
our negotiation process on our own reputation, and our own other clients. It posses a great

ded of ethicd, theoreticd ethical issues, and | would just suggest thet in the practica world it
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shouldn’t pose the difficulties, because if we are to benefit our clients through our own
reputation then the easy answer is to be not representing the clients that are detracting from our
reputation. Therefore we have to turn away business between now and then for the benefits for

oursalves and the benefit of our dients. That ismy two cents.

Helen Hagpio:

My nameis Helena, HlenaHagpio. | am here by coincidence redly. | went to the ABA
meseting in 1997, | think and met Ed Dauer, and since then | have been named a preventive
lawyer. | have been apreventive lawyer al my life, but | did not have anamefor it before | ran
into him. Around that time | got ahold of abook which was Lou Brown's book, “Lawyering
for Life” A wonderful book. | had tearsin my eyeswhen | read it. Even though he was not a
woman, he had to fight like awoman. In the seventies when | began as an in house counsd for
amaor manufacturing company, because | was obvioudy one of the first women in that
profession and the profession was rdlatively new, so | did not really know what was expected
of me, but | was fortunate to be in a company where there had been lawyers before and the
culture was redly a preventive culture. | never went to court, and | haven’t been to court since.
| have been a preventive lawyer. When people cameto ask mewhat | did, and | said what |
did they said, “Yes, you're alawyer, you litigate,” and | said, “no.” After having bumped into
Ed and thisbook | knew that there was a profession, and it was a reputable acceptable
professon to be a preventive lawyer, and that iswhat | an. Theway | found preventive law
though was not only through Ed. After 20 years of Lawyering, in house counsgling, and
internationa contract counseling, | started to study. | went to a quaity management course,
and that quaity management course and the Internet, and Lou Brown'swork, redly changed
my life. | found, one of my favorite quotes, and thisis not Lou Brown because | know
everybody knows what he said, but here is something that may qudify. My favorite quoteis by
Mr. Crosby who said, “business consigts of transactions and reationships. Quality management
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purposeisto cause dl transactions to be complete and correct, while al relationships are to be
successful. If we understand those two sentences, we know al we need to know about quality
management.” | think he is speaking about preventive law there. Quality people immediately
buy in, when | work together with people in charge of improving processes within companies,
they buy into this, but they have never heard of preventive law. Bethat in Finland, in Europe, in
Ada, or here. Preventive law isjust not known as it should be, so thereisalot for us, everyone

of us, to do there.

| have tried severd ways to make preventive law more marketable to engineers and the people
who make the contracting decisions on adaily business, a least in my country. | havetried
proactive contracting. It sounds alittle less preventive than preventive law to people who do
not know about preventive law. When they know what it is then they do not mind the name,
but for some reason the first impression is not what it could be. | guess when you get used to
it, and we have alot of work for people to get used to it and have more exposure to it, then
they will know what it is. | have tried proactive contracting, | have tried va ue-added
Lawyering, | have tried quaity contracting, and contractua risk management. My current one
issafesdes. Safe sdesiskind of short. It has certain connotationsin other peoples minds to
other things that are the same letters. So it iskind of away to lure marketing people and sales
people, and even probably managers and quality people into what proactive contracting or
preventive law is about.

Just in case you do not believe what | said, | have factswith me. | haveacase. Thisisared
life example. A German company and a US company. They commenced negotiations. It was
aded, and a German company acted as a middle man for purchases of stedl barsfrom a
Ukrainian sted mill. February 15, 1999, and | picked this case because it is rather recent,
and otherwise you might say that this doesn’'t happen, but it does, it did ayear ago. Two
purchase orders were made by Magellan. Four days later Zasketa sent it pro forma order
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confirmations. The attached genera conditions differed from those that had been attached to
Magdlan's orders, for example with respect to two dispute resolutions which were flawed.
There were other discrepancies aswell, but | thought these were interesting. While negotiations
to solve the conflict between the forms were underway, Zasketa began to press Magellan to
open its documentary training for the transaction, threatening to cancel its order. Relying on
Zasketd's assurances tha dl remaining issues were solved Magdlan had the 1.2 million U.S.
dollarsissued on March 26™. Four days later Zasketa recommended that the document and
the credit be amended, and Magdlan in turn requested modification to the specifications at that
time. At that time 60 percent of the order was manufactured. OK, it should never have gone
that far, but it did. Asinevery day life, a least in my experience, happens dl thetime. Doesn't
make senseto alawyer if you look at it from the outside of the in house business, but that
happens. And even the remainder was under production. It isnot a surprise that things went
sour. Thereisthelegd relaionship, and there isthe rdationship issue. Magellan recommended
documentary credit to be canceled and said that there was a breach of contract. And then
Zasketa has been attempting to sdll the stedl to Magdlan’s customersin the United States.
Thereis not much we can do as preventive lavyers now. An action is brought, and amotion to
dismissdso. Asfor choice of law, because the transaction involved the sale of persona goods,
ded bars, it was the CISG, but even that was not clear.

The court went on, and we had an interesting discussion of severd things, and thisisared
case. But more important than outcome of the caseisredly that fact that this happened, and
what isit that we can learn from this. This caseredly isjugt atypica example of things that
happen in red life that should not happen. That don’t make since when we look at them
afterwards, but when do we ever learn. How can we preventive lawyers prevent these things
from happening? They should not be happening but they do. The parties were eager to enter
into along term relationship but they didn’t because they hurried into the dedl, and they only,

and thisis| think is one of the lessons from this case, only after everything went sour did
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somebody think of lavyers. Redly asthe very last resort, and thousands of contracts like this
areredly are formed every day on abasis of quotation and offer, or order and acceptance, and
in those cases federd forms easily happen. The very basic stedl matter and what we could do |
think as preventive lavyers now is a very gppropriate moment for usto offer what we have,
because we know that these things have been happening before but people who need these
things now are probably firgt timers. Theissues are old, but the people facing them are
probably first timers. So the basics, even the basics need attention, and we could help these
people taking their business into cyberspace so that they have a safe transtion. So contracts
have to manage potentia of helping business people do better ded's and make safer sdes. And
if contracting is till as a process and managed as such, we can avoid plenty of disputes that
follow. So thistrangtion to cyberspaceis an gppropriate moment for us to have people listen
to the message we have got. Onething that | would like mention at the end of my presentation
isthat | am aso grateful to Ed Dauer because he encouraged me to write for the American
Corporate Counsdl Association, and | did it, and they published my paper. They probably did
not notice thet it came from Finland and it was on preventive law. It iscdled Sefe Sdesin
Cyberspace. And Tom Barton kindly published it in the papers or at least an abstract from it.
So | anredly very grateful and happy that | can be amember of the preventive law family.

Tom Barton:

Once again | am sure we have at least a couple of minutes for questions. If not | guesswe

could catch up.

Audience Comment;

| cannot resst. Ligtening to Harold, Jeff, and Helena, makes me redize that there are different
ways of dedling with different settings, different problems. Contrasting what we do with law
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with what | have begun to learn about public hedth leads me to believe that there is something
that we are just not doing that they are doing. In medicine and public hedth people collect
information about what works and doesn't, and they compare it with each other, and they share
it, and they publish it, and they do studies, and they find out that thiskind of thing works 80% of
the time, but not in this circumstance here because they have contrary indications. We do not
do that do we? Does anybody know any place where we are collecting your experiencesto be
ableto say, or Helend s experience to be able to say that documentation prior to some moment
intime is gppropriate when we have this kind of diagnogtic picture, but it is not gppropriate
when we have thiskind of diagnogtic. Can we generdize from experience? And if we don't
have that information is there a practica way we can get it? Are lawyers so competitive that
they won't share?

Audience Comment:

My mapractice carrier sends me that kind of informetion.

Audience Comment:

Isthat whereit is? |sthe insurance company collecting that kind of informetion.

Audience Comment:

| think thereisarolefor, what you are redly taking about is the kind of case studies that other

people do outside of law. When we talk about casesit islaw cases. Actudly the socid

sciences do case studies and | think medicine does case studies like that, and | think lawyers

and law students would find them greetly valuable. To see how law isworking in practice.
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Audience Comment:

In the thergpeutic jurisprudence/preventive law cases we have talked about concepts like legal
soft spots and preventive law, the cycle of lega soft spots and therapeutic jurisprudence, which
iswhat kind of psychologicd falout islikely to accompany some legd measure or maneuver.
And, what kind of Strategies are lawyers able to come up with to ded with that and avoid hurt
fedings or anxiety, or whatever. We have tried, and weatch out for the hurt fedings. We have
tried to come up with aform for lawyersto fill out to record their experiences. The notion isto
be interactive about it. The chapter triesto give some examples and convey this schema so that
they will understand and see things allittle differently. 1t dso dlows them to teach us by
recording some of their experiences that we can then start gathering and discussing. So at least
in the thergpeutic jurisprudence area of law we are talking about the psychological fallout thet
accompanies legd Suff.

Thereis an attempt now to ded with it. Thiswas published in aCa Western Law Review
originaly, with aform there saying fill it out, and it was connected to the University of Nebraska
Law Psychology program. Fill it out and send it in, and they actudly have gotten some. The
ones that they have redly gotten is when they have captive audiences working, say aclinic, and
the ingtructor saysto her clinic students you will record your experiences and | will send themin
to Nebraska. Bruce and | talked about how we would do it in a continuing education
workshop, set thismodd up. And get the lawyersin the audience to fill them out. | think that
this can be done, but from the little experience we have had o far it requires a captive audience
todoit. I think you need to do it in the context of a meeting with a cooperative audience. |

think if you say take it home think about it and send it in is unlikdly to work.

Audience Comment:
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Will the insurance companies have the kind of information that we should be trying to accessto
be able to make some generdized ideas about differentid diagnosis. How do you like that
phrase. | learned that one last week.

Dean Smith: Well, yesand no. | think they have some problem areas, but to have anything like
what medicine has is ahuge undertaking. They have the advantage primarily. They have the
pharmaceutical companies with billions of dollars to spend gathering, and alot of those dataare
redlly tied to some device or drug or whatever. The other thing is where research occurs
outsde of pharmaceuticd companiesisin medica schools with huge grants from foundations
and the federd government. Asyou know the grants to socia science and the law related
grantsare smdl or itisagift. Part of it isthat if we are going to get those kind of data, which |
think would be very helpful, we ether have to find some way of enormous funding, or much
more efficient way of gathering red datain large enough numbers that it has some meaning. |
think its very complicated, like questions about medication and medica information, but it takes

enormous amounts of money to do it reasonably, studies like that.

Audience Comment:

Thisisavery important issue, and it is certainly one that ison al of our collective agenda. We
have al written about the pursuit of anew socia science empiricism of the legal professon and
how good lawyers act. To do things like case studies, and to invite people not only in the legd
professon but in psychology and other disciplines to comment on for example some of the
psychologica soft spots. How should lawyers ded with, for example, denid in alawyer client
relationship? Thisis stuff that none of the legd literature addresses, but | think it needsto if we
are going to be taking a further step in these directions. We redly have to be more empirica,
we have to collect case studies, and we have to have more dialogues in continuing education

meetings about what lawyers do, and what works and what doesn’'t work.
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Audience Comment:

Yes, | think in transactiona practice in fact we redly do run that way. | think some of the things
that Helenalearned from her mentors she gpplied. | think that if anything is donethat is new
and innovative and helps clients and business practice, it is very quickly adopted by other
lawyers. | think one of the rea problems with legal education iswe study cases where things
have gone wrong, and we dways study what happens when people do not do good preventive
Lawyering. Thereisamodd where actualy looking at people who are redly good at what
they do instead of crestive leadership which has abranch here actudly studies people who are
really good at what they do and tries to develop how other people can develop their persond
attributes and their skills and their relationships so that they are able to do aswell. We have
just started a 501(C)(3) which hopes to do the same kind of thing with the lega profession by
studying the excdlent lawyer to see how they succeed. | think the research while expensveis

not going to be as expensive as medicd research.

C. 2:30 pm—3:00 pm Diverse Business Practices
(Discusson Group: Danid Hapke dhapke@el awfor um.com], Saili
Nysten-Haaradla[nysten@iiasa.ac.at], Rafadl Refadli 111 [chochito@juno.com])

Thomas Barton:
Next up we have Diverse Business Practice, but we may be able to carry this conversation

forward in different context yet. Thisis Dan Hapke and Rafad Refadlli and Soili Nysten-

Haarala.
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Soili Nysten-Haarda

| am from Lapland, Finland. | am only alaw professor. What | have been educated inisto
discover problemswhich | hardly ever can solve, but | think in research it is very important to
find these problems. The last three years | have concentrated on studying the socid trangition,
which means Russian trangition from planned economy to market economy. They try to reach
their rule of law and democracy. There | have discovered this problem, and how sad it is when
the preventive aspect is forgotten. The main problem isthat we have the lawyer’ sworld and
then we have the busnessman’sworld. | talk about Russa, if | compareit to my own country |
would have drawn it a different way. We have the lawyer’ s work and we have the
businessman’ swork here. They are on the same level somehow and the interact dso. In
Russa the problem istrangtion, and of course the legd culture, and the business culture, and
the mordity. The problem with trangtion is that they would redlly like to make it work. They
would redly like to transfer the country into a market economy, and ademocracy. Thereé sno
doubt about it. But they want to do it very quickly. The tradition has been lawvyers are those
who draft, or design the laws. These lawyers have lived in a separate world, they do not know
about thisworld of the businessman. Inaway they are ahead of their time, because they would
like to make Russia a market economy so they draft laws that are designed for a market
economy. The present company act cameinto forcein 1996. And therulefor LLC' scamein
1997; it isdso quite modern. But it is not the way the company’ s function in Russia

Somehow the legidation isfar ahead of the practicd Stuation. We could say that the way they
try to make this trangtion function is this way, and this is what the Presdent of Russia bdlieves.
Heisvery far from therule of law. The lawyersthink that they should make the business men
work in their way, that they want it to look the way that they think a market economy looks.

Firgt of dl, we have to know who these people are. Russan lawyers. The law in Russais from

the same origin of the Scandinavian countries or German law. Thereisavery old tradition
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dready for what we cdl conceptud law, or the law of concepts. Lega postivismin avery old
fashioned form. So for ingtance the only source of law in Russais written law. So casesare
not so important a dl. So its only the written of law, the wording of this legidative act thet is
important for lawyers. It isaqudification country aswell, like Germany. They think thet
everything hasto be qudified. There hasto be written law for everything. For instance dll
kinds of contract have to be somehow defined in this written source. They have this so-cdled
semind law, which isaqudification in dmogt al private law. So contracts and commercid
questions have generd rulesin this code. When they drafted this civil code they decided, these
prominent judges and prominent lawyers who drafted this new law for market economy, they
decided that business practices are not important. So when acase is decided in court it isthe
civil law which matters, the printed law. If there are business practices they are treated as not
important. The reason which was given was that Russia does not have good business practices
yet, and that we need to create business practices along this whole market area. The reason
which was not written down isthat business practicesin Russa, as sated by the lawyers, isthat
business practicesin Russa are not business practices they are criminal acts. So the atitude to
this busnessman is that they are not communicating. If they create some business practices
they areillegd. Thisisnot avery fruitful attitude for preventive law. The problem here iswhen
we come to preventive law is how to make good contracts which will function in such
circumstances where the environment is changing dl thetime. So it is quite sure that the
circumstances are going to change. How can we build up a contract that lasts? Because the
circumstances are made for short term contracts, and it dso increases. People just want to get
some benefits for their Situation. Try to earn money very quickly and then disappear so they do
not build long-term contracts yet.

Dan Hapke:
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| am Dan Hapke, and | have practiced for about 26 years. Nearly al of which wasin house for
three American corporations. | got good news and bad news while | was sitting here today.
The good newsisthat now that | have heard from alot of you | think I can put some comments
better into contexts. The bad newsisthat everything | wrote last night someone has dready
sad, and in each case said it better than | wrote it or would have said it. 1 am going to plug on
anyway. | guess one of the reasons why there are alot of opportunitiesto practice in housein
companies today relates back to something Ed Dauer said when he used the expression, “The
Tsunami of Rights.” Inthe60'sand 70's. Well clearly in the United States there was a
Tsunami of regulatory activity, alot of which was directed at |abor and business, and so thereis
alabyrinth of rules and regulations that companiestry to follow, and that iswhy they have
people like me. Thereis another expression, | think it was Josephine who made areference to
thetrid lawyers and their lobbying. That is another reason why we have in house lawyersisto
try and protect companies from the plaintiff’sbar. Nothing against those people, but | just
don't like it when they have me as the target defendant or have my company as the target
defendant.

So | decided | would not say anything that wasin my note. What | wanted to do wastell a
couple or three stories from my past life. Thefirst corporation | worked for, as| think |
mentioned this morning, was alarge architecture and engineering company. An outgrowth of
those nine years that | spent with them isthat a school of architecture asked meif | would come
each semester and teach haf of the professond practice course to the architectural students.
This was the course where they were supposed to learn how to get licensed, practice across
date lines or international borders, and dl the different back of the house stuff you need to
know to be a successful architect. | guess| had been alawyer for about five years, and | had
done sufficient public goeaking ether in court or in meetings and seminars, that | thought | was
an adequate spesker and that | could pull this off. Wl | showed up for the classthet first time
and | had a ninety minute class once a week, which gave me adequate time to prepare and try
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to get witty and try and bring it into context and dl that good stuff. Well | sat there in front of
this classroom of about thirty sudents. The back row was al adeep. The row on the window
sdewas dl studying the leavesfdling outsde. The middle group, they were good architects,
they were counting the acoudtic tilesin the ceiling. Out of the corner of my eye |l seethiskid in
the front row, and heisjust writing like crazy. Sol say, | got onel only got to get twenty-nine
more. The next week | come back, we dtill got one kid who is scribbling and the rest are just
garring at the ceiling. | finaly took a good hard ook at what this student was doing. For the
second week in arow he was using my class to balance his checkbook. Not knowing in 1980
that | was trying to practice preventive law, or teach preventive law to these students | quickly
learned that | had to do something to get thisinto context. Because what | was supposed to be
telling these students about was proposals, contracts, licensing, partnerships, corporations,
bonds, and insurance. They were bored to death. They could not see how any of those
subjects were important to going to the boards and drawing a building, or caculating loads, or
cdculaing how many toilets you had to have if the human population of the building was going
to be 1600. What | learned was the difficulty of taking my world and having it have adightly
larger overlgp with their world, and to put some of thisinto context. They let me teach that
course for five years, so | guess | must have gotten dightly better. It wasarequired course so |

guess that is why the students hated it.

So then in my next life | waswith Genera Dynamics Corporation for thirteen years. The last
stop with that corporation they transferred me to Grotin, Connecticut, where | was the genera
counsd of ashipyard that builds nuclear submarines. Thisisavery old business, that shipyard
had been in business for ahundred years. Many generations of people. No one ever walksin
for thefirst time and getsajob. It is sons and daughters, and grandsons and granddaughters,
and nephews who work there. So | was one of the first people who was transferred in from of
al places Cdifornia, and these people do not like anything that garts with aC, unlessit is
Connecticut. They think that people from Cdiforniaare just wild radicas, which we may
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believe. Inany case, | get there, and because thisjob carrieswith it avice president title | am
sent to my office on the top floor. | don’t overlook the bay, but | overlook the parking lot.
Whichisjust aswell because you can watich the cars get solen. In any event | Sit there, and
thereisalittle bit of aback log left over from my predecessor who had been terminated, but the
phone never rings and nothing ever hgppens. Until one day, | think he must have dided the
wrong number, the director of facilities caled me up and he said we are going to sell a piece of
property across the bay would you like to beinvolved. | said Charlie | would love to when do
you want to get together. He said how about two o' clock. | said greet, | will be in your office
a two o'clock. Well there wasthislong silence, and he said you'll bewhat. | said it is aways
my practice to try and get out into the factory, or get out into the shipyard, and get out into
whatever and go to your place. A couple of weeks later the director of purchasing, that wasn't
even in the shipyard but in an old grocery store three miles away, he cals up. And he assumes
that | am going to summon him to my office, and then we our going to do our business. | sad
to Don, Don I'll get into my car and I'll be a you office a whatever the hour is. Well, |
suddenly became the department rainmaker. People were bringing me dl kinds of thingsto
look at. Tolook at in advance of consummeation. So we were able to convert ourselves from
being just areactive force, to being proactive or preventive, or whatever P word you want to
use. Itisjust amazing how smple it wasto change a practice my predecessor had, which was
he came to work every day, took and devator to the tenth floor, and he never moved. Well
that iswhy he had an empty office and a quiet telephone. | think this was a comment that Dave
made about getting out to see the client, and not just Sitting in the office. 1t isamazing how a
smadl little thing like that can move you upstream in matters, and give you achanceto act ina

preventive metter.
My last story isfrom my last job. | wasthe generd counsel of apublicly held aerospace

component manufacturer. We made dl kinds of thingsthat go into airplanes. One of the things
we made alot of was fasteners. Thiswould be a big fastener. We made alot of little widgets.
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We had adivison that made fasteners, and we probably did 500 million dollarsayear in
fasteners. We needed alawyer to do the lawyering for that little company, because we had lost
the person that was handling that business. So | had allittle search going. | had recommended
to me awoman who had practiced in the United States Air Force as a civilian attorney for
eleven years. She was Phi Beta Kappa undergraduate, she was a number one graduate in her
law school class, | mean she had wonderful credentials. She presented hersdf very well. Very
personable, and obvioudy very bright, and so we assigned her to the fastener company. Wl
the problem was she had a gregt dedl of difficulty converting herself from a government entity,
where the inmates in management are al extremdy risk adverse. Their only god in lifeisto
achieve the pointsin life required to qualify for a pension. In the fastener company we had big
customers. We had Boeing and Ford and some redlly tough customers to do business with,
and customers far larger than we were. So what | tried to get Lisato understand is that you do
not negotiate those contracts to death. Y ou just take the contract, and in the actua
performance of it you somehow got to perform well enough to make money despite the
contract terms. Because if you get into a dispute with Boeing they are going to ignore the
words, terminate the contract, and take their business someplace else. That isjust the redlity of
it. For some reason Lisanever understood that. She would be given aten-page contract to
review and she would write a fifteen-page memo on al the things that were wrong with the ten-
page contract. That was not practicing in the context of the level of risk that that little subsidiary
was willing to assume, because that is the nature of that market. That is the nature of that
industry when you sdl amillion of these little things for every Boeing 747 thet flies. The biggest
sin afagtener company commitsisto not deliver ontime. The biggest sinis not your pricing
gructure, it is not seling afew hundred bad ones in abox of athousand, because they will just
throw them away anyway they only paid a penny for them. But the biggest Sn was delivering
late. So you have to try and understand that context if you are going to then effectively practice
some kind of preventive law in that business, which in that business dl the principles the lawyer
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needed to embrace were exactly the opposte of the principles that alawyer in a government
agency would normaly develop over time. Thank Y ou.

Rafad Rafedlli:

| am Rafedl Rafadlli, and | am in private practice in New York. My practice is mostly
transactiond, red estate and some bankruptcy. | used to focus on litigation, and those of you
who want to know why | no longer do that you can stick around for the video tonight and you
will find out. In any event like Dan, | can say that many of the people here today said many of
the things | was hoping to talk about. But | think that is a very good sign because it means that
we are dl thinking aike about this concept we cal preventive law. | think the Brown's would
be happy to hear that my letterhead identifies me of acounsdor of law. That isin alarge sense
what | do, and what | am increasingly enjoying doing. | think someone ese mentioned the
concept of the counsdor, and | have aclientde that islargely immigrant, and some of my clients
actudly cal methat, their counsdor. | want to talk about a couple of intellectua property
issues that managed to reach my desk, even though that is definitely not an areathat | practice
or have any expertisein.

| had one client who came to me, he wanted to trademark the logo, this man is a professiona
clown actudly and he performs at parties, and he dso opened arestaurant named after this
clown character that he plays, and he wanted to register the logo of the clown. So he brings
me the logo, and it is this clown’ s face bordered by these golden arches which are his
eyebrows. So here was a great chance to start practicing preventive lawyering just like Helena
was saying that she had been doing that for many years without knowing that that was what she
wasdoing. | gave him my best preventive lawyering and said no Gold. So he actudly
registered it as ablue arch, or ablue face. Nevertheless he went ahead and opened the
restaurant, and on the awning of the restaurant he had golden arches. So he did not take my
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advice, and eventually he got a cease and desist letter from McDonald' s and | told him you
better comply thistime. But actudly they did not refer to the golden arch they just referred to
the arches. So they did not even want any color of arches, no arches period. So | told him you
better chop of the bottom of the M or separate the eyebrows. Do something.

Another client of mine came to me, and this was an example of adightly different angle, he was
amusic promoter who had managed a band that was a spin off band from Columbia. The
origina group had put out about twenty CD’sin this country, and the spin off group were
former singers from that band and they were continuing to play songs from when they were
from the origind group. The origind group was caled [Spanish Name]. | don't know if
anyone has heard of them. The spin off band was going by the name [Spanish Name], which is
kind of smilar and uses the same name. So it created alot of confusion, and they too got a
nasty cease and desist |etter from a Los Angeles lawyer, and because they were already my
clients he garted sending me dl the letters as well. | actudly told my dlient, you know | think
they areright here. So | think you should stop playing, at least in this country, under that name.
But then when we got the find etter, | would have agreed to it if that was just it, but it turned
out that the lawyer so wanted 15,000 dollarsin legd feesfor ther troubles. I'll assume they’ll
probably file alawsuit and that will be the end of that. Becauseit isagroup in Colombial do
not think there is much they can do in terms of enforcing any judgment if they get one. Those
were two extremes | wanted to talk about.

On the other side of my practice which is mostly real estate, we have a different set of issues.
A lot of timesagreet place to practice preventive lawyering is when you are representing a
sler of property. New York isabit different from the rest of the country. | think it isjust
New Y ork and New Jersey who use lawyers who clear up titleissues. | think they have what
they call an escrow agent out here to ded with it, but in New Y ork it is the lawyers that have to
ded withit. A lot of timesthere is a private second mortgage on a property or abank primary
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lender assigns a mortgage, or you have arefinancing Stuation where you have consolidations of
mortgages. A lot of times, epecidly with my immigrant dients who are not up to snuff with
American laws, adocument is not filed. Y ou finish paying off a second mortgage, but you do
not file a satisfaction of mortgage with the county clerk. Assignments are not filed by banks.
When this happens, later on when you try to sell your property you are going to runinto a
problem. So if you can advise your clients before something like that happens you are doing
your job in agood way.

Other times | like to try and interject alittle preventive advice for free. | throw it in for my
clients. Itisvery common in New York to have anillegd occupancy in the house. Everybody
has extra rooms and they want to get some extra rent, but inspectors are really cracking down.
The problemisalot of people think these inspectors are the equivaent of policemen and they
can just knock on your door and come onin, and dl of the sudden you are facing thousands of
dollarsin finesand violations. | tell dl of my dientslook | do not approve of you having this
illega occupancy it is dangerous for you, but you do not have to open the door for them either.
They are not the police. That isthe preventive advice | givethem. At least if you do not open
the door, you have a chance to get the tenant out, correct the Stuation so that if you do let the
ingpector in later you will not be facing dl those problems. So thet is another areawhere | can

practice some preventive law.

Another areathat | wanted to talk about is aconcept | have sort of fleshed out, wherel amina
Stuation where | see that my adversary is not such agood lawyer, and | see a potentid for
some problems. 1 try to act preventively by trying to remind them of things they haveto do. Of
course you do not want to insult anybody, but sometimes if you are just leaving a message on
their phone you get a sense that some people are never in their offices or they have no idea
what they are doing, you might want to leave them amessage just to be safe. So | did that as
well recently with alawyer, | made sure to leave amessage telling her to make sure an have an
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up to date pay off letter so that when we get to the closing table you can pay off the loan. | left
the message and sure enough she did nat, | do not know if she did not get it or if she ignored it,
but we had abig problem at the closing because her payoff letter was way out of date. And
her bank turned out to be one of the five percent which refuses to give updated figures over the
phone, so we had abig problem that day. 1 like to cdl this preemptive preventive law.

Drawing some conclusions from this, | think this was dong the lines with the ddivery sysems
Ed was taking about a the beginning. Deivery sysems and human ingghts. We haveto be
concerned about getting our preventive information to clients, and we have to get our clientsto
be aware that they need our counsd, that they should seek us out before acting. Sort of
developing the concept of the family lawyer, the counsdor. Also Jeff was talking about this too,
how do we get peopleto talk to us before they act, it is dmost like we have to nudge them like
he was saying. Then the hardest part of dl, which | learned with my client the clown, getting the
client to actudly follow our preventive advice once we deliver it to them. Findly, onelast thing

| wanted to touch on. Likethe Brown's| work alot on aflat fee bass, however it isnot avery
lucrative flat fee bad's because many of my dlients are blue collar. Many lawyers, | don’t count
mysdlf among them, when you are working on aflat fee basis just to ddiver the product we
have been hired to deliver and that isit. No freebies. No preventive advice. It just occurred
to me that perhaps there is an incentive lacking for alarge body of lawyers to dispense with
preventive advise. Then it occurred to me to what extent is there an ethica obligation to act
preventively, and wouldn't it be a good thing if we could get this somehow into the ABA
canons. Because asfar as| am concerned, | think preventive law is going to make

everybody’ s lives better, and | think we should give that advice aswe can. On the other hand
we have these |obbying groups, such asthe Tria Lawyers Association that would not be too
interested in preventive law, but | think there should be some sort of consideration to be had by
dl lavyersinthisarea. On that note | will finish my presentation, but snce | do have the
question | just wanted to ask Helena a question.  She talked about how the Internet has
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changed here life, and | just wondered how it could be that one could apply preventive law in

an Internet transaction? Could you give us an example of that?

Helena Hagpio:

Thank you very much. What | had in mind at that time was redlly finding the Nationd Center of
Preventive Law website, and finding Professor Brown's production through it. But what | had
inmind isredly if we as preventive lawyers could build in preventive law into the steps and
documents that go on line between the companies business to businessworld. Where | work
there is so much that we could do now in the US there is this directive taking effect in ayear
and a hdf, so there are steps that need to be built in. This businessto business and particularly
business to consumer, so being proactive now and taking those steps is going to help
companies avoid to that trouble. And also severa detailsthat | would be willing to discuss with
you later, that the trangition is asking us to deliver so that we can help automate contracting and
automate good contracting in cyberspace rather than after the fact trying to solve the issues that

are bound to arise.
D. 3:15pm--3:40 pm Immigration and Human Rights

(Discussion Group: William Aceves[W Aceves@CW SL .edu], Lilia
Veasguez [livel @k-online.com])

Thomas Barton;

We now have Immigration and Human Rights with William Aceves and Lilia Vdasquez.

LiliaVdasquez:
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My nameisLiliaVedasuez, and | am actudly an dum of Cdifornia Western School of Law,
which isgood and bad. Sometimes | am a source of pride, and sometimes | am a source of

embarrassment. When | do good things then the law school says yeah, but when | my name
appears on the front page for being arrested in some demondtiration they pray that it does not
say sheisfrom Cdifornia Western.

| have been in practice for 18 years, and | am a certified specidist in Immigration Law. | have
been doing thisdl my life, and thisisdl | know how to do, becauseit is not redly atransferable
kill. Immigration law is highly technicdl, it is policy rdaed, it hasto do with the palitics of
congress, and immigrantsin generd. After 18 years you could say that | became well
established. | carved my niche. In fact, some people labeled me as the goddess of
immigration, which label | never corrected. | embraced it.

Things were redly good for me and | was very happy. Business was good, money was coming
in, clients were coming in and waiting outsde my door. It isagood feding when you know that
you have madeit. | redly felt that after 18 years| could just St back, put my feet up on my
desk, look at the bay view that | have from my window, and just coast through the rest of my
professona career. But something happened. September 1996, Congress woke me up from
my fantasy. They changed the law. It was the most sweeping, the most punitive, the most
Draconian piece of legidation ever, and | have been in the busnessalong timeso | know. All
of the sudden immigrants had no benefits, and they were stripped of many of the rights and
benefits they had prior to the reform. People that committed offenses, even though they were
minor offenses many years ago, now became deportable under the immigration reform, because
retroactivity is alowed in our practice because deportation proceedings are not considered to
be crimind in nature. Therefore the condtitutional guarantees that would normally attach in
retroactive legidation did not and do not apply in immigration civil proceedings. Therefore, the

immigration service today could knock on someone's door at 6 o' clock in the morning and take
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them into custody for aviolation that was committed 15 years ago. It isthe mogt offensive
agpect of thisimmigration reform. The notion of fairess and justice just fliesin the face of most
lawyers. This could not be that the immigration or the department of injustice, as | cdl them,
could do this. To livein agate of Sege, that a any time they could come and knock on your
door and take you away for something that was not a deportable offense when it was

committed back then.

o, like most practitioners | went through a phase of frustration and depression, when clients
would cal me and | would have to give them the bad news over and over again. Thereis
nothing that | can do for you. This conviction that you committed ten years ago is unforgivable,
it is zero tolerance, one strike and you're out. It got to a point where my clients would ask me
in frugtration, “what isit you can do now? What isyour role as an immigration attorney?’ That
hurt, because it redly made me reexamine how do | hdp immigrants now, given this new
legidation. | went through the three phases of anger. First | was angry, then | was angrier, and
then | became violent. | think there were a couple of times| called William Acevesand | said,
“William | am having that urge again to throw a grenade at the federd building of immigration.”
Of course heis a pacifist, and he would say, “Lilia take a degp breath stay on the line with me,
and don’t do anything.” Eventualy | would vent and fed better.

| want to give you an example of cases where prevention could have avoided the problem. It is
true that if someone committed an offense, it now becomes a deportable offense. That isacold
fact, and thereisnothing | can do. So if they cdl me, and say, “gee, am | in danger.” | would
probably say, “do not goply for citizenship because they will get you. Do not travel, don’t
move, and lielow.” But thereisnothing | can do to change the fact that they have this
deportable offense. But in many of the cases | can prevent the harsh immigration
consequences. So we have a case recently where a woman, who was undocumented and

married to aU.S. citizen, was avictim of domestic violence. Husband was an acoholic, beat
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up thiswoman, put her in the car, drove her across the border into Mexico, and then dumped
her in Tijuana, Mexico. So then she cdlsin tears, what do we do? Thefirst thing that | ask
myself iscould | have prevented this problem? Does this woman know that she is protected,
that we have the Women againg Violence Act, and that she has some rights even though sheis
undocumented by virtue of being married to aU.S. citizen? And even though | am not Jewish,
| dwaysfed guilty. If something happensto aclient, | think | could have done something to
prevent this, and | didn’t.

Another dtuation is children’s hedth. Part of the problem that came to light with this new
reform was that people were afraid to come forward and get even the basic hedlth needs for
their children, even though their children were U.S. citizens. So what hgppened in the Imperid
and San Joaquin vdley istha many parents failed to take their child in to be immunized, and
they died. Even Senator Feinstein came forward and made an announcement, “please do not
endanger the lives of your children smply because you are afraid to come forward because of
the immigration service.” So thereagain | fdt that | could have done something to prevent
those children from dying if | could have gotten there in time to advise the parents that in fact
the children were alowed and entitled to receive the basic hedlth care benefits.

We ds0 have adlient thisminute, in fact my associate is completing awrit of mandamus, thet is
aU.S. citizen, isin custody, and has been in custody for forty days. Why? Becausethe U.S.
immigration service does not beieve that heisaU.S. citizen. Just like many people who were
born in the United States, and then lived in Mexico most of hislife, then come back, and then
they say gee your Englishis not that good, | don't think you area U.S. citizen. He has been
gtting in custody for forty days because they lost the file. Again, how could | have prevented
this from happening? If | could have reached this person, and said, “look, get yourself aU.S.
passport. It isso very smple, it isfifty bucks” There again the guilt taking over. Hopefully we
will be getting him out of custody by Monday.
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Lastly, we have a stuation where a 64 year old man who is a double amputee-he was a
diabetic and had logt both of his legs-while asssting his daughter with her homework, registered
to vote thinking it was just a homework assgnment. Unbeknowngt to this person, the
regigtration was sent into the registrar of voters, and the next thing you know he has a ballot.

He actualy goesto the precinct one day and says, “| have agreen card, | am not aU.S. citizen,
can | vote” Hewastold not only you should vote, but if you don’t you can be deported. Big
mistiake. So you have an ignorant person, and an ignorant provider of information.
Subsequently, when this man gpplied for citizenship and they asked have you ever registered to
vote? Hesad, “Yesand | am very proud.” Haveyou ever voted? Hesad, “Yes, and | have
my little flag to show for it.” Instead of being a happy moment for this person, he was taken
into custody and put into deportation proceedings for violating the new law. Again retroactively
applying to this person. It was abig thing and eventudly we won the case in court through the
media, but there again a perfect example. If we could have advised this person that the law had
changed, and now it was a violaion of immigration law and a deportable crime, then he would
not have voted. The traumaand lega expenses of representing him in deportation proceedings
would have been avoided.

So congress made me change my role as alawyer. | fed that if the impetus for the change was
the legidation, that isfine, becauseif | have now become a preventive lawyer, how | got thereis
not important, but that | did. | have now become adisciple of al the people here that dso
practice preventive law on adally bass. | have dways been big on informing the public and
educating my clients. | fed that is my role and respongbility as an atorney. But nowadays
given the climate, and given the legidation that we have to ded with, it isnot just an option that |
should look at-Something that | can say gee maybe | should do this-it isredly amust thet |
have to practice preventive law on adaily basis. Infact | fed itislikeavitamin. “Anact of
preventive law aday keepsthe |.N.S. away.” Sowhat do | do now? Instead of being this top
notch litigator, which was actudly quite satisfying-take your brief case and you walk into court
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and you tdl your dlient, “lets go get them,” you know it is a good feding being alitigator- now |
have to change my perspective, and if my god and the god of defending immigrantsisto
protect their rights and to provide them with accessto judtice, then | have to do something else.
| had to reexamine the skills | have, and how | can best achieve that god. So now | go on the
road, and preach the word of the new immigration reform. | don’t tell people do you know
where you come from, but | tdl them do you know about immigration law, and they lisgen. Soll
have been doing public service announcements on the television, | have been doing radio
shows, | write acolumn in the newspaper advising people of their rights under the new
immigration reform and how to protect themselves. Basicdly | do everything that | can. The
only thing that | haven’'t doneis go door to door, because | would be competing with the
Jehovah Witnesses', and | do not get up that early anyway. | did, however, think of thisidea of
creating this pamphlet that says, “ Avoid the Hell of Deportation.” | thought that would redly
get people s attention. So, | think that it is not aluxury to be apreventive lawyer. Itisredly
something that we have to do on aroutine basis. And for me | am doing more informing and
educating than | am doing litigating. And maybe | am putting the interest of my clients above
my own. You can say, “well geg, if prevent dl the problems possible what sort of clientsam |
going to get.” But oddly enough | till have athriving practice, because whenever Congress
changes alaw it redly generates more litigation, and we know that. So now dl the circuit
courts and dl the appellate courts are tied up with litigation that this legidation has generated.
But down the line it has redly made the population of immigrants more vulnerable to the harsh

consequences of the reform.

So | am no longer considered the “ Goddess of Immigration”, now my label has changed to the
Fame of Jugtice. | go around preaching theword. | like the flame of Jugtice. My role has
changed and my life has changed. That isdl | haveto say, | will give it over to Professor

Aceves.
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William Aceves

It isawaysredly difficult to follow Lilia When Tom asked meto talk about the preventive law
in the context of internationa law and human rights; | first thought it would be extremely easy in
the sense that having had alot of experience with human rights, | thought that maybe | could
look a a couple of agreements internationd treeties and it would stand out immediately. It
turned out to be alot more difficult than | thought it would be. 1 did findly find one treaty thet |
thought might apply, and the title suggested that there must be preventive law principlesin there.
| am going to focus on the genocide convention. The officid title of the genocide convention is,
The Convention on the Elimination and the Protection and the Prevention of the Crime of
Genocide. So | thought since it had prevention in thetitle, it must have some preventive aspects
ingde. But when | went to look through the agreement | was really struck by the fact that there
weren't any true preventive aspectsin there. It redly talked exclusvely about punishment.
What are we going to do to punish people that commit acts of genocide?

Looking at the provisons of the agreement, | wanted to just highlight two of them in particular.
Thereisthe term prevention in there, but then again it realy is secondary. | think the principle
focus of this agreement, and | use the genocide convention as an example, | think we would
have the same problem if we looked at other internationa agreements, and | think it isindicative
of some of the problems we face in the international community in trying to promote a
preventive view point. Article one of the convention, “the contracting parties confirm that
genocide, whether committed in time of peace or in time of war is a crime under internationd
law which they undertake to prevent and to punish.” So article one recognizes the importance
of prevention there, but aso talks about punishment. So | thought letslook at the rest of the
agreement there must be some more there. Well, Articles 2 through 7 of the Convention
provide no commentary on prevention, it isal about punishment. What are we going to do
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when we locate individuals that have committed these types of atrocities, and the answer isthat
we are going to punish them. | think that one could make the argument that punishment can be
viewed as aform of prevention, in that we are using it as a deterrent to try and prevent
atrocities from being committed. But when | think about what we are talking about when we
are taking about genocide, | think if you have to punish someone you have dreedy falled. |
was thinking in the context of the Rwanda Genocide that happened in 1994, where 800,000
people were massacred in the span of about 60 days. Thereisanow afairly elaborate
punishment regime in place both with respect to an internationd crimind tribunal thet was
established by the United Nations security counsd, as well as domestic tribunas within Rwanda
that are prosecuting the perpetrators. But my concern isthat again, in this Stuation where you
have such alarge number of people that were killed for no other reason than they were a
different ethnic group, | think that if punishment isthe only avenue available then you redly have
faled.

Article 8 of the Convention does mention prevention. “Any contracting party may cal upon the
component organs of the United Nations to take such actions of the Charter of the United
Nations as they consider appropriate for the prevention and suppression of acts of Genocide,
or any of the other actsrdating to article three” Wadll, it doesn’t say to state parties what
examples of prevention there are available, and it seemsto me that there were so many missed
opportunitiesthere. Establishing some type of education programs, some type of domestic
monitoring programs, some type of internationa monitoring programs. It istroubling to meto
think that you have an international agreement titled, the Genocide Convention on the
Prevention and Punishment of the Crimes of Genocide, that does not provide states with any
indghts on how to prevent it, only how to punishit.

In the context of the Rwanda genocide it seemsto methat our discussonisnot just an

academic exercise, that there is some practical gpplication there. 1f you look at what happened
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in the Rwanda genocide, as | mentioned it began in April of 1994. It isamazing to condder the
fact that United Nations actualy had military personnel in Rwanda before the genocide began in
the beginning of April of 1994. So there were military personnd on the ground the day the
genocide began. The response of the United Nations, the minute the genocide began, was to
remove the military personne from the country. It isamazing to think about that. There were
military personnd there that could have done something about it, but once the atrocities began
the United Nations pulled those individuas out there. Because they had no plan in place, they
had no idea how to use them, and how to prevent the atrocities from occurring. So they could
have used the military personnd on the ground there-the United Nations military personnd on
the ground there-before the atrocities occurred, when they had fairly significant notice that the
atrocities were going to happen and that it was only a question of when it would take place.

But they did not use that information to their advantage. So the atrocities began, and the U.N.
pulled their troopsout. Again, it just strikes me that we have this agreement that was designed
to try to prevent these things from talking place, and yet it does not provide states with any
ingght whatsoever with what to do to respond.

| don't think the genocide convention is uniquein that respect. | think that there is a broader
problem within internationa organizations, internationa agreements, in terms of how to respond.
And as| look through a number of these agreements | came up with three different limitations
that they tend to have. One, they concentrate on unitary solutions. In the context of the
genocide convention it was punishment. They were going to focus on punishment asa
mechanism for trying to prevent these types of atrocities, as opposed to trying to think of some
other types of solutions such as education, monitoring, or state awareness. The second
limitation, | think in terms of preventive law with respect to the human rights community &t the
internationa leve, isthat they focus again on punishment. | think that punishment is one
mechanism, but it certainly cannot be viewed as the only mechanism. The third concern that |

have had is that these agreements are more reactive than proactive. Again, | think you can
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make the argument that punishment can be used as aform of deterrence, but it truly is reactive.
It does not try to predict what is going to happen, it does not set up any type of mechanism that
states can reasonably ook to and reference, and say that we can look to that as abasisto try
and prevent acts of genocide in the future. Again, it isnot limited just to the convention against
genocide. If you look at the convention againg torture and other forms of cruel and degrading
trestment you find thet limitation there aswell. | think given what has happened during the
second world war, and given what happened in the past ten years in Rwanda, Kosovo, and
Bosnig, it istroubling that we gtill have so much of afocus on punishment, and we fail to
recognize what prevention can actualy do. | would hope that in the coming years we would
recognize the limitations that we see in place in many of these treaties, and we would try to
either amend them or craft new remedies and new solutions so that when a state wants to
legitimately try and prevent these atrocities from occurring, they do not have to create them in
an ad hoc manner, but they can look to these agreements that were created specifically to
address those concerns, and hopefully they will provide some solutions to these types of

internationa problems. Thank Y ou.

E. 3:40 pm--4:05 pm Physical and Mental Health
(Discussion: Steve Ciceron [steven.cicer on@bms.com], Dan Groszkruger
[Dgroszkruger @chapinlaw.com], Steve Smith
[SSmith@CWSL .edu], Bruce Winick [bwinick @law.miami.edu])

Thomeas Barton:
The next session is Physical and Mental Hedlth, with Steve Ciceron, Dan Groszkruger,
and Steve Smith, and Bruce Winick.
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Bruce Winick:

| think 1 have been asked to start, and to start by explaining alittle bit about what Thergpeutic
Jurisprudence is, and how it might relate to thisarea. We have dl heard a bit about thergpeutic
jurisprudence this morning and today, and | am sure many of us know quite abit about it, but |
have afeding many of usmay not. Badicadly it isan interdisciplinary approach to the law that
focuses attention on law’ s impact on the people it affects, most particularly itsimpact in regards
to their physiologica well being and their emotiond hedth. Often law functions as a thergpeutic
agent to the negative, sometimes to the positive. Thergpeutic jurisprudence suggests that we
should systematically study those consequences of law with the tools of the behaviord sciences,
and use the ingghts gleamed from those studies to reform law in the direction of being less anti-
therapeutic and more thergpeutic. Just as law and economics might suggest that we should do

economic impacts of laws, we are into doing therapeutic impacts of law.

Now how does this dl fit with preventive law. A few years ago David Wexler and |
and Ed Dauer and Dennis Stolle got together and talked about what amounted to being an
integration of these two fields thergpeutic jurisorudence and preventive law, with an am redly
of trying to benefit both. Preventive law gave therapeutic jurisprudence a tremendous
opportunity to apply its principasin the red life context of law practice. | think before that it
had been rather an academic enterprise that was largdly written in scholarly journas. But here
we have an idea that can be applied in the red world. Therapeutic jurisprudence focuses not
only on the way the rule of law hasimpacts, but aso the way the roles of various legd actors
like judges and lawyers have had impacts on emaotiond well being. What doesit bring to bear
for preventive law? It actualy doesalot on the skills aspect of Ed’ s diagram. How can the
preventive lawyer actualy apply hisor her craft? Obvioudy preventive law hasinvented a
number of techniques; the rewind technique, the legd audit, the lega checkup, etc. But
therapeutic jurigprudence | think focuses attention on the psycho-dynamics of the lawyer client
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relaionship, and tries to bring psychology into the picture abit. To suggest that to be an
effective preventive lawyer you need to be one who is good at persond skills that can
understand the psychologica dimensions of the relaionship, good rdationd skills to be a good
affective lawyer in order to be an effective lawyer.

W, what does any of this have to do with hedth and menta hedlth care and the like, and let
me just use as an example the advance directive insrument. It seemsto methat of course an
important mission of preventive law isto facilitate the clients ability to plan for the future,
Lawyers as planner as Brown and Dauer's book title itsalf suggests. The Advance Directive
Instrument came to pass not that long ago in the context of aliving will, but now has spreed
consderable beyond it to affect awhole variety of areas in which people can engagein
advanced planning for their hedlth or hedlth treatment. Asin nurang homes admisson. It
provides an opportunity for individuas to do some advanced planning about how they would
like avariety of issuesto be dedt with in the future, perhaps a atime in the future where they
may be incapacitated. We are of course arapidly aging nation and people are becoming
incompetent and experiencing menta illness and Alzheimer’s and other types of dementia. The
point is how will | ded with some of those issues in the future? Well, to the extent that | have
viewsonit, | can plan now for the future with an instrument that will be legdly effective. That
provides anew role for lawyers as well as hedth care professionals, but it provides an
important areafor the lawyer, but in doing that | think we haveto redize thet thisisavery
senstive areafor lawyer/client discussons. The client who comes to see alawyer to talk about
avaiety of thingsin alegd checkup might not want to tackle the question of future death or
incapacity or even anurang home admission. Again it brings to the fore the question of what
can thergpeutic jurisprudence do to help the lawyer to engage in those very senditive
conversations. | mentioned earlier that | have written an article about dedling with denid in the
atorney dient rlationship. Well, thisis certainly an areawhere lots of clients will wish to
procragtinate or will otherwise resst the advice of their attorney about the need for instruments
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of thiskind. How can the lawyer recognize psychologicd denid and understand how it
functions, and how can alawyer cope with it? Basicaly, because there is not much time, the
lawyer needs to be agood listener, to establish trust and confidence, to display empathy, and to
not to be pushy with the client or coercive with the client, but to give the client abig measure of
choice here. In order for the lawyer to be an effective counselor the lawyer needs to have
some psychologica skill to understand and to sort of be psychologicaly sengtive. | often say
that just as antitrust lawyers need to understand some economics to be effective, good
preventive lawyers need to be able to understand some psychology. That isredly the
contribution that theragpeutic jurisprudence makes to the preventive law enterprise. It bringsto
bear avariety of interpersona skillsthat can, and | think must be used for the lawyer in this
context to be effective.

| mentioned the Advance Directive instrument, and alot of what Harold Brown talked about
this morning appliesin this context with wills. It isnot just thet piece of paper, in fact thisisa
dynamic relationship that exists over time. The lawyer has to understand not only whet the
client wants, but how it will figure with the family’ s desires, and how to mativate hedth care
providersto give afit to those instruments. Lots of hedth care providers ignore what the
gatisics show us. | think thistoo isarole for an effective preventive lawyer, lawyer as planner
working with the dynamics of the reationship in creetive ways, the way Harold works with the
dynamics of the rdaionship in the entertainment industry. Anyway those arejust afew
thoughts to share with you. We have three other speskers, and scarcely enough time so | think
| should stop.

Dan Groszkruger:

Good afternoon. Unfortunately | did not get to join you earlier, so | missed alittle bit of the

lead into this. Let me seeif | can honein on onelittle part of this preventive law issue, that |
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could perhaps share some persond experiences with you. My name is Dan Groszkruger, | am
alitigation attorney by profession and by experience, but my avocation is hedth care risk
management, and dealing with health care clients, provider clientswho | represent. What | am
trying to do is keep them out of trouble, and essentialy to fulfill thet role as a preventive
counsdglor and advisor and to maybe have afew less lawsuits and litigation in order to solve
things. Sometimesit isnot redly that clear what that advice should take, and in order to
illudtrate that point let me just mention to you something that isin the news right now, and has
been for the last couple of years.

That ismedical errors. Medica errors have made the press within the last couple of years.
Perhaps some of you will remember the Ingtitute of Medicine report that came out about a year
ago. The estimate that was given in that report was that something on the order of 100,000
livesarelost to medicd errors, many of them being pharmaceutica or medication type errors,
and these are in hospitas or doctors' offices for people who are just undergoing treatment of
one phase or ancther. From the preventive point of view what would you think? Obvioudy,
the objective would be let’ s get that error rate down, and how do we advise our clientson
doing that? To sat the tone for this, and my remarks will be brief, but let me seeif | can involve
the whole group. How many of you are comfortable with trusting your persona health care,
and that of your spouse and your family to an HMO? A couple. The vast mgority would not.
Why? Because the press coverage of HMO's over the last couple of years has been aimost
100% negetive. The view of the public in generd which is guided by thistype of coverage
tends to make you very distrugtful, and perhaps rightfully so, of the idea of bureaucrats and
bean counters being the decison makersin regard to your hedlth care. How do those two tie
together, that istheissue of medica errors and the public perception of HMO's? What is being
proposed as the solution to get that error rate down is reporting of some type. What we have
now isvoluntary reporting. Where we are agpparently heading in the medical and hedlth care
indudtry is mandatory reporting. The thinking among many is that the more reporting thet is
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done, the more likely it isthat that error rate is going to fal, smply because more information,
more shining of the light of exposure on the subject by itsdf going to produce some beneficia
effect. But think of it from the patients perspective given that level of distrust and lack of
confidence in our medical decison making. The fears on the part of many are that if we do
have mandatory reporting, instead of having more reporting we may have less reporting or we
may drive the entire subject underground. | do not know what the answer to thisis. | just raise
it as oneilludration of the difficulty we have as lawyersin terms of advising our clientde asto
what isthe best role for prevention. Do you report or not report? If you have a Stuation where
you may get tagged with amedica mapractice case, or some type of bad faith delay or denid
of benefits case do you want to advise your client to make a voluntary disclosure of that? On
the other hand if you advise handling it some other way, are you redly meeting the needs of the
community in terms of raising the level of medical care? That whole subject isthe subject
meatter of days and days of conferences one of which | just came back from. Unfortunately we
have much more questions than we have answers, but | think it does illugtrate those competing

policies which are sometimes not showing us aclear avenue. | will turn it over to Steve.

Steve Smith:

Thanks very much. | am pleased to be with such adigtinguished group. | must say that so
many of the people in this group have been academic and practice heroes of mine, and to talk
about hedlth law, and how it relates to preventive law. Firgt of dl the analogy of preventive law
and preventive medicine isthere. Secondly, risk analysis and risk prevention has been a part of
the medica practice involving lawyers for along time, and there should be ahead sart. But as
Dan has pointed out there is some reason to think that it has not been entirely successful despite
alot of effort. Part of the point isto look at what has gone wrong with risk prevention in the
hedth area. | am redlly going to make three quick points about what we might learn about
preventive law from the hedth law, and menta hedth law area.
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Thefirg isthat sysems do matter. Redly what Dan istalking about is do we redly want to get
alot of information about what is going wrong in the hedth care system, and why it is producing
so many errors. Huge numbers of errorsin the ddivery of medicine. Wl if we want lot of
information on which to change the system, we probably do not want to force alot of individua
reporting, because individud reporting tends to drive information underground. It has some
advantages, but it tends to drive information underground making systemic changes especidly
difficult. Soto some degree, as satifying it isto get the culprits who make mistakes, and to
drive afew people out of the professon, it may be more important to get information about the
system to make systemic change than it isto try and identify afew individuds. If thet isthe case
then thinking in a policy standpoint in a public preventive law standpoint about whether you
want aFAA, as Ed Dauer dways points out, where you can sdf report without penalty and
indeed kind of immunize yourself, may be worthwhile. The cogt of that may be worth whilein
terms of what it might tell us about the system. So systlems mitter, number one.

Number two, | think preventive law on the ground matters. It isredly Bruce' s point about
Advance Directives. If you look at an intensive care room the implementation of Advance
Directives is much different than we talk about in the classroom. 'Y ou can have the most
perfect lega documents known to the law, and it will make absolutely no differencein the care
of the patient in many cases, and in the mgority of casesthat istrue. They don’t get on the
chart. The people who make the decisions are not judges of course. They areintensive care
physcians. And they do not ever know what the ingtructions are. Secondly, the ingtructions
are 0 broad that they do not make heads or tails of them. Third, they do not believe them.
They just disagree with the choice of the decison maker. There are anumber of uswho have
watched intensvists make critical care decisons a amgor hospita in the Midwes, aterrific
hospital with ahuge intensive care operations. And a points they just disagree. The nurses
and physiciansjust disagree with the selection of a surrogate decision maker, and smply sad
we are depending on the family instead, despite the fact that from alega standpoint that was
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absolutely in print. W, you can make dl the thrests you want, the intensvigts are going to do
what the family wants if they just do not like the decison maker. The point here isthat we can
have dl the preventive instruments here we want, but it is how they work in practice that
matters, and that redlly gets back to the point that we need to know more than we do now
about whet is effective in terms of how some of these insruments are implemented by the
people, often not lawyers, who have to implement them.

Thefind point thet | think comes through to me, at least through weatching some of the
preventive aspects of hedth care is that this redly does need to be an interdisciplinary
enterprise. By and large we are lawyersin theroom. The reference to psychiatrists and
psychologigts, | think that is enormoudy important. Understanding some of the therapeutic
agpects, but understanding human nature aswell. The last conversation | had with Bill McGilll
(Jamie Cooper and | had lunch with him shortly before he died), Bill spoke to the center for
creative problem solving. Bill said one of the things you dl are going to have to ded with (Bill
was a psychologist), isthat people just need to fight sometimes. If you have these wonderful
mechaniams for avoiding making them fight, that may be terrific, but it just may not satisfy ther
needs. If you are going to have these mechanisms then you need some outlet for the
psychologica push when they are angry, frustrated, and hurt, of finding some way to fight, and
you do not want to displace the law by having them go about and return to the physica violence
that the law in fact replaced.

So that is one smpleilludration of the fact that preventive law must be broadly interdisciplinary.
With that | close with only one point, and that is an optimitic point. That | think the world and
our society are moving toward an openness to preventive law, because as Jamie mentioned,
there is such a palitica hasde going on that our minds turn toward politics. Jame mentioned my
favorite politica philosopher during lunch, which is Dan Quayle. | thought | would close with

my favorite satement of his which isthe following, “Nicaraguais on an irreversible path toward
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freedom and democracy, but that could change” We are in the same shoes. | think we are on
an irreversible path toward more preventive law, but that too could change. It redly does
matter whether we find ways of teaching our students about preventive law, and improving the
research that underlies what we do with preventive law. It redly does matter how serioudy we

take it and how aggressve we are in promoting it. Thank you.

Steve Ciceron:

| have some questions actudly. Directed towards Steve Smith. There were two types of
preventive lawyering discussed today. One actudly having to do with actud injury, preventing
the actud injury, and the second with preventing someone who has alegitimate claim from
pursuing the clam. The first one has clear socid value and good, and the second one | am not

0 sure of.

Steve Smith:

Widl, I'll take hdf of it and Dan can teke the other haf. Thefirg hdf isthat preventing true
injuries does have great socia purposes. The second part that lawyers, the answers lawvyers
would give isthat our responshbility has primarily been to help our clients avoid legd problems.
Thefact that that does not solve a socia problem has not been a concern of oursimmediately.
| think an idedl solution, in the long run, where someone has been injured but has not decided to
Sue or nat, isto go to the person, make an gpology, and offer a settlement. | don’t know that
that is consstent with what most lawyers believe should be done, because if you look at the
data, avery smdl portion of the people who are injured through negligence in hedlth care
indtitutions actudly file any sort of dam. Soif you Sart going to every onewho isinjured
through negligence and offer them a settlement then the cost is going to be subgtantid. So |
think that it is atough question and Dan can answer the hard part.
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Dan Groszkruger:

Will, actudly let me just compliment the question and the questioner, because | think it isa
better question than | have an answer for, but let me just take astab at it. One of the basic
problems that we have in hedlth care right now that isredly illustrated by the captivated
insurance mode HMO type ddlivery scheme which isupon us. Ingtead of looking at the
individud patients needs, or theindividud client if you talk about a client coming to an atorney
for service. If you arelooking & thet individua’ s needsiit is redly not thet difficult to bring
knowledge and science and al the other resources to bear to figure out what the solution is.
Unfortunately we are not dlowed to take that focus and make our decision based on that,
because now we have to include the welfare of this greater society, and particularly the financia
welfare of the group that is represented by that membership, and weigh those two. Take asan
example the end of life decison that Bruce brought up. | mean how do you weigh putting more
resources into intensive care for a 105 year old person as compared to spending the same
amount on immunizing achild. Just to give you the polarity of that type of comparison. Itisan
unresolvable conflict for every medica care provider that has to dedl with individua decison
making and yet have this responghility to the community. It isjust as much aconflict for usin
trying to figure out who are we serving? Are we serving our individua client, or are we serving
the community at large by our conduct, or are we redly trying to establish some middle ground.
That'sthe best | can offer. It helps meto try and understand it. It is something new in hedlth
care which has been under fee for service redly very much directed towards the individud and
ng the individuas needs. And how we compare these apples and oranges is going to be

the chdlenge for the future.

F. 4:05 pm-- 4:30 pm Family Law and the Courts
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(Discussion Group: Janet Bowermaster [ JBower master @CW SL .edu],

Mike Town [towno@lava.net])

Thomas Barton:

Let’smove now to Family law in the courts with Janet Bowermaster and Mike Town.

Mike Town:

The end of the day istough. We were told to wake you up, to be controversid, and | do not
think that would be hard. On behdf of the state judiciaries, dthough | have no red portfolio
with them, but for the last twelve years | have been going around the country talking about
unified family court. And | was reminded of what Mark Twain said, that he was glad to learn a
thirty that he had been writing prose dl hislife. | became ajudge 21 years ago, and | would
like to think that | have been trying to dispense preventive justice, thergpeutic justice, and
restorative justice, although | did not know the variousterms. Thereis some very good news
on the horizon. | have been outside--and | was honored to be a part of this process-the
conference of chief justices of the fifty State courts, and the digtrict of Colombia, and | think
Puerto Rico, put out a resolution in support of problem solving courts, August of thisyear. And
you need to read it. Y ou can see some compromises there, but basically it is a very powerful
resolution. It is one that has gotten no publicity. 1I'm shocked. | tried to find it on the internet.
The national center of ate courts kind of taffs that group, but it is there and you had to learn
about it from some judge from the smalest little state in the country out there in the middle of
the pacific.
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Secondly, our own chief justice Ronald T.Y . Moon has promoted by resolution, aresolution
promoting restorative justice. It came out amonth ago. So you gat, | think, some movement
here by some judges. And there should not be a disconnect between the academy, the bar,
and the bench. | think the bench is on the move. Judges redlly want to do the right thing, and
they are. And they are willing to take what ever bully pulpit they can, especidly when their
robes are off. And | think the reason for that isthe bar is not dways on board. Thereasonis
the court of public opinion. The court of public opinion wantsthis. Y our honor we find the
defendant guilty the court room jammed, the docket overloaded, the calendar crowded, the
jails overcrowded, the system appalling, what can you do? Judges can be proactive. Judges
can go out there and do it, and over 1/3 of thefilingsin America, are family court fillings. Our
families and children. Families are coming to court. The are coming pro per. Thefamily law
bar. When | took the bar and went to law school in Cdifornia, | do not think we had family
law at that time, and yet it isfilling up our courts. | was chief judge of the Hawali family court,
which isavery unified family court, but we had 42,000 filingsayear. We had a budget of 15
million. We had 400 employees and 20 judges, and as result of the unified family court, |
believe, and | am not surethat | can proveit, it isthe way our society held itsalf accountable for
the well being of our families. The way that court is structured isaway of holding oursaves
accountable for the well being of our families and children, and | am going to suggest to you that
the way the courts are structured in America, particularly with families and children, are killing
mainly women and children, bankrupting people, and causing what doctors cal latrogenic
disease. And | am going to segue to my new friend Deborah here. What is latrogenic effect or

disease?

Deborah Gerardi:
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It is getting more than you bargained for essentidly. Y ou go in for one procedure, for example
we are going to do a surgery on your bladder and we nicked your bowel, and now you have an

infection because of that little dip up.

Mike Town:

Doctors cdl it medica mischief. It isan inadvertent harm caused by the care. It is exactly what
you are talking about. Medica error. | coach teenagers Hawaiian canoe paddling. | hurt my
arm and the doctor had to operate, and | said, “Oh | have to go to the hospital.” He said don't

even think about it, you are going to H and we would not get you near it. Unless| had to

put you in the hospita | would not doit. | said why? And he said iatrogenic effect. So | used
to give thistalk and the doctors would get mad at me, and they said go get another word. So
Judge Town invented another word, jurigenic. Forgive me, | an awordsmith. Maybe Mrs.
Madaprop isdive and will, as | think she will with whoever our next President is. Jurigenicis
the inadvertent outcome of people who want to go through ether to vist the lawyer or to go
through the judicia system, and we need to be redl intentiona about what we do in that regard,
because if it causes harm that is not expected or bargained for-if the family that does not
divorce is bankrupted:; if we don’t assess the woman who is being abused, and don't give her a
good safety plan, and don’t lock the right guy up or do whatever we need to do; if we put a
child on the witness stand that does not need to be there--we are hampering them and we are
not taking respongibility. 1 could go on and on and on. | teach...usudly | get agroup--1 was
just in Colorado--and | had agroup. | wanted to have them spend 10 minutes, and 30 minutes

later we were [4ill] talking about jurigenic effect.
One of theinteresting things-| am going to talk in aminute about the unified court-but after 21

years of doing thiswork | no longer believe in the dysfunctiond family. | think it isamiddle
class, overeducated word to marginaize our families. We like to say it because we can then
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fed red good that we are helping the great unwanted families. But thisisaNew Y orker
catoon. Thisfamily isway too functiond. There' s dad, and the kids, and thet is not my family.
We don't quite look at that when we sit down. | am not sure that there is any-what did
Dostoevsky say, he said dl happy families are the same, and unhappy families are dl different.

| have learned that families have terrific strengths, and we can build on their strengths in a court
system that is thergpeutic. And we can do it by getting lawyers out of the way, and judges out
of the way, if they can devise sane ways to solve their problems. Maybe by mediation, by
arbitration, by family group conferencing, which is abrand new thing that is out of the chute and
doing quite wdll.

Very briefly | did want to go alittle bit over the unified court. | wrote an aticleonit. They are
not handed out, but they are going to be published. | wanted to introduce you to the very
typica family that we find in court, and it is not exotic. Mary and Frank are married, they have
15 year-old Danid, they got separated, but Mary gets another son Sam by Ben. Danid the
teenager is neglected. Mary, the mother, is staying out late, leaving Danid a home. Danidl
darts seding and running away. We don't know where to put Daniel. Sam the two year old
may be developmentaly delayed, maybe from drugs or dcohol. Usudly at this point-if | ask for
additions to this-Danidl is supposed to be pregnant. Teen pregnancy isabig ded that we seein
family court. Ben wants paternity of Sam-he is the boyfriend that had the child through Mary
out of wedlock when Mary was married. Mary want divorce and custody. Frank the father of
Daniel wants divorce and custody. Mary wants arestraining order because Frank allegedly
best her up when she was visiting, and guess who the witnessis, Danid. In aunified family
court system there would be a one stop shop. A court house with many doors. A significant
portion would be emergency room type work, where you have to turn around an order in 24
hours and life and death are in the baance. Roughly amillion to two million years of women a
year are going through hospital emergency rooms, and somewhere in upwards of a thousand to

two thousand die, and everyone in the court has to know. The unified family court would pull
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dl thesein. 1 am going to kind of wrap it up red quickly. Initialy we used to talk about system
change, but we could not do it without a philosophy, a preventive law philosophy. Without a
concept of thergpeutic justice-l cal it an ethic of care where the court saff, and the attorney’s,
and ajudge can driveit. Therulesof judicid conduct say that ajudge must be patient,
courteous, and dignified. And require the attorneys and the staff to be like that, and yet | have
gppeared in court whereit is not like that. 1t should dso be restorative. Try to restore the
relationships, not let the rule of law run amuck over these families. Exactly what you were
talking about Harold, the relationships are key. Because these families are going to keep
functioning one way or the other when we are done with them, and we ought to & least do no
harm. We areredly stuck ontime. So, | have alot more that | would add. | think that
questions might be helpful. Thisis a huge chunk of the folks that come to see the lawvyers and
then come to court, and | think that we are abusing them and neglecting them in many ways,

unwittingly, sysemically, for awhole lot of reasons.

Janet Bowermaster:

Unlike Dan and Rafael | don't think | am going to be in any danger of saying anything anybody
edsehassad. That isbecause | want to raise avoice of caution. Onething | wantto dois
distinguish Mike, and the things that he talks about, from some of the other things we have been
talking about. Heistaking about judicid action, judicid gpproach, and judicid atitude. And
we have been taking alot about lawyering. He has a power that lawyers don’'t have. When
we start talking about family courts, and interdisciplinary gpproach to bring in psychology; when
we dtart talking about a therapeuitic jurigprudence approach, we need to act with caution so that
we do not end up with a psychologica state backed up by the coercive power of the law. That
isdangerous. | amafan of counsding. | am afan of mediation, but let me talk about afew
ways that systemic family court approach has did alittle bit off the track, and aswe look at it
system wide we can see these cautions. For example, basicaly atherapeutic approach or a
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psychologica approach may be incompatible with alegad approach. We have lots of
evauations that are done by psychologistsin custody proceedings. And the thergpeutic
gpproach is not to ask questions about what you do. We want your Rorschach, we want your
MMPI, we want to hear things your neighbors and friends have said about you that your

gpouse and family said, but if we made thisinformation public to the parties, it could redly make
their rdationship very difficult from here on out, so it is confidentia. The parties may not seeit.
That istherapeutic. The law does not look kindly on secret evidence being used to make
decisons about parties. Incompatible. | am very much afan of therapy. Whenitiscoercive |

think it takes a different gpproach.

Let me give you an example from alocd case. We had a case of awell to do couple, and
there had been some mild physical violence, but with agood bit of domination and control going
on during the marriage. After the marriage, because she had been a stay at home caretaker for
eleven years she got about 75% of the child’s sharing time, dad had 25%. During the dad's
sharing time with the children he acted out violently with one of the children in front of the
others, and redly frightened the other two children, and the one that he physicaly acted out
with. The psychologist who was involved in this case had a professona stance that joint
custody wastheided. Notice that does not comply with the law in Cdifornia, thereisno
presumption in favor of joint custody, but he started with that. It was very difficult to do when
the children were afraid of dad. So the two little boys were put in conjoined therapy with dad
to get over their fear of him. Dad was ordered into anger management and parenting classes.
The eleven year old daughter, who by that time had sort of bad attitudes about dad, was forced
into psychotherapy to ater her bad attitudes about men. And mom was forced into therapy to
get over her anger about dad, which dthough she never said anything or did anything sort of
radiated out like radon gas. So, this whole family was in thousands of dollars of forced therapy.
| think the law and psychology do not meld well when it is coercive. And while that does not
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happen when lawyers are doing it, judges have power, they have the power of the law behind
them.

| am afan of mediation. Hereisan opportunity. | think when the cases come to Judge Town's
court the problem is aready there, the family is splitting up So, we are looking for what we can
prevent. If we can get parents to cooperate, if we can get them to come to agreements by
themsdlves then we can avoid agood dedl of the animosity that goes on. So mediation isone
way we can do that. So, in Cdiforniawe went system wide, and said mandatory. Y ou cannot
get your custody dispute to ajudge until you go through mandatory mediation. Thet redly did
help settle some cases. Well you know it did not settle dl the cases. Then the court said

you' re the mediator and you have spent hours with these people, it seems a shame to waste dll
the effort you have put in with them. | think maybe if they don’t come to an agreement you tell
us how you think it should turn out. 'Y ou make a recommendation to the court. We had a
study that was done in San Diego in the early eighties that judges were following the mediators
decison 75% of the time without change. Which suggests that they have become de facto the
decison makers. Itisrecognized in San Diego. People pay 150 dollars an hour to go into a
professond that prepares them for their mediation sesson. And the vaue of that mediation
session has just about gone out the window. What are the quaities about mediation. It is
confidentia, you can say what you need to say, vent your emotions we will ded with it. Not
now. You walk in the door and you are jockeying for positions because that person is your
decison maker. So, now we have lost alot of that value of that mediation that we had to begin
with, and now we have decision makers who are making decisions behind closed doors, and
off therecord. So, for example, one woman who was in a mediation saw areport, and the
report said | recommend custody to the father in this case, and amongst the judtifications was
something that the mother had said in the sesson. The mother came to the lawyer and said, “I
never said that.” Now here you have the word of a disgruntled parent againgt the word of a

137



court appointed professonal. No record. No way to proveit. That violates our notions of

due process. And | have lots more.

Let mewind up with just one thing, because | think thisis very interesting. Itissort of a
cregtive preventive gpproach that the American Law Indtitute has taken in their principles of
family dissolution, and thet is they recognize from athergpeutic point of view it is best when
parents can agree. If they cannot agree, however, then rather than stringing out these long
disputes we could have a proxy measure of what they would agree on if they were not in
conflict with each other. We go back to atime when they were till in love, when they till liked
each other, and they were making decisions about what they thought was best for the child.
We are going to go back and look how they did it during the marriage, and that would be the
proxy for what they would agree upon now if they did not have dl of these emotiona
entanglements. So that isjust kind of acloang thought. The caution is that as when we art
looking at the courts we have a different kind of power, and that systemically as we try to work
through some of these theragpeutic jurisprudence notions we aso have to have a deep and

abiding respect for the rule of law, and to keep our eyes on both balls dl thetime.

Thomas Barton:

Lagt sesson. Training Preventive Skillswith Leary Davis, Janet Weingein, and Mark
Weingein.

Leary Davis

Many of you who are into cregtive problem solving will recognize this puzzle. Box drawn with

9 dots the puzzle is connect the 9 dots by drawing 4 straight lines with out breaching the puzzle.
The solution to the puzzle, the only way to solve the puzzle is by going outsde the box. Thisis
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where the idea of thinking outsde the box came from. The good thing about going outside the
box is that we expand our perspective. It isinteresting to me that when people solve this
problem they will dways extend this line past the dot. | think the reason that they do that is that
they want to build alarger box. They want to create anew larger box. They want to build a
larger tool box. They want to create alarger conceptud frame for problem solving. If the box
is essentialy a hammer this expanded box will turn into cotton swabs later, that Harold was
talking about. What we want to do is expand your perspective about skillstraining in one
regard. Wl Ed taked about knowledge, skill, and deivery, which | would call competent
ddivery. And then he talked about implementation, ingght, and mid-leve principleshere. The
extent that | want to extend your perspectiveisthat it used to be that we thought about
knowledge and skill equaing competence. But we al know lawyers who have excellent legd
knowledge, excdlent technical ills, but for some reason they cannot or will not deliver high
quality legd servicesin timely manner, and at an affordable price, and in away that makesthar
clients fed good about their representation after it is completed. That is knowledge, and kil
are necessary for delivery and competence, but they are not sufficient. What €lse do we need.
Dave talked about attitude.

Knowledge and skill don’t equal competence. Knowledge and skill plus persond attributes do
equal competence. It'sthe persond attributes that alow usto trandate knowledge and kill
into competent representation. Or it may be our persond attributes that may prevent us from
using that knowledge and skill that we have. What are these persond atributes? But | think
the three most important are knowledge of sdf, knowledge of others, and knowledge of the
environmentsin which we operate. Because thisiswhat redly dlows us to develop the self
management strategies and the strategies for dedling with other people that alow us how law
firmsand our clientsto be successful. That isthe good news. The bad newsisit isredly
difficult sometimes to develop some of this knowledge. A few yearsago | asked Jm White.
Jm White from Michigan that is the negotiation pioneer, if he could do just one thing that would
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enhance the diplomacy of his students negotiations, what would it be? And thisiswhat he
sad, “If | could just tell them some things that | know about them from observing them
participate, but there is no way they could understand what | was talking about.” Somewhere
inmy right brain | knew what that meant, but | redly wasn't able to articulate it. So that | could
not use it a that time, but | can now and | am going to share that with you. | am going to do
that by telling you atory about mysdlf. But first | am going to tel you another story thet is
coming up, about medica care. About 15 years ago afamous university hospitd very closeto
me hired avery good creative preventive lawyer. Thiswas of course a atime when the lega
profession was different and the medicd profession was different. She dlowed us to get access
to one of the questions that Steve Smith asked, because what she decided to do in order to
lower claims was to have the doctors and the nurses-whoever made the mistake-go to them
immediately and tell them about the mistake. What they found out wasthat if they reported
these-if they talked to these people immediady even fewer people sued, and their clams went
down dramaticaly. Now, what do you think happened? What do you think happened asa
result of this? Fast forward and think about what consequence this might have? The doctors
and nursestaking to patients. Well, they got rid of her. They changed the policy to the old
policy. We might think about why that is. That sort of knowledge of others, and how they
might act might help us solve aproblem. It will continuoudy improve the qudity of what we are
doing.

What | want to do istdl you about mysdf. We have a nice house with abedroom and aliving
room. Sort of this nicelittle suite. And everything was dl right with my relaionship with my
wife even though | tended to keep the library kind of messy until we added on. And we added
a sunroom which sort of became the kind of den. So whenever any one would come and visit
us they would walk through the library into the den, and we had guest one timeright after we
had it done. | had books all over the sofa and the desk, and every where else, and Joy was
redlly upset with me about that. She wouldn't let us have company again for amonth, but when
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we did about aweek before they came she said, “Leary the library isamessyou redly need to
do something about that.” Well every day, “Leary the books are on the sofa” | was going to
get it done, and then the day the company was coming | was held late a the office. | gotin
about 30 minutes before the company would be there. She walked up to me, she said Leary-
she'satrained counselor, sheisaschool counsdor, they are nasty people, the speek in
declarative statements, they smile at you when they do. She said, “Leary the books are on the
sofa” And you know what | said-I redlly blew up-1 said, “Wéll, how in the blankity blank did
you expect meto, you know if | did not have to do al the shopping in the house” And then |
redized-you know | had gotten milk from the Short Stop, and | was supposed to do that the
day before. So, like any good lawyer, now | need to go on the attack. So, what | said was,
“how in the world do you expect me to keep thislibrary clean when you can't even keep the
ingde of your pocket book straight.” And then she smiled, she turned, and she walked away.
And | thought why did | do that? Have any of you done that? Have any of you had that done
to you? We dl have. Well why do they do that? It isthe same reason that Jm White could not
tell his students things about themselves. It is that we have sdf-concepts. And our whole being
istied up in protecting and defending that self-concept. So we automatically rgect any
inclination that isincongstent with our self-concept. And thisis my sdf concept. | am someone
who isindugtrious, truthful, competent, and good. So when Joy said to me, “the books are on
the sofa,” what was her message? Industrious/lazy, truthful/lying, competent/bumbling,
good/bad. That isnot what she meant, but that is just what | interpreted it as. Now in truth she
did not mean that, but that is the way | took it, and that is the reason | responded the way | did.
Infact, | was not as lazy as she communicated to me. | was truthful, | had intended to do this
ontime. If infact | wanted to become more competent, | wanted to deliver better husband
sarvices, | needed to change alittle bit. 1 did not need to change awholelot, but it isjust redly
difficult for usto get thisinformation that isincongstent with our saf-concept unlesswe get it in
one of threeways. And we are going to do an exercise which may or may not show us

something about that. We can better accept information that isinconsgstent with our self
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concept if we have threethings. One, get thisinformation in small doses. Y ou cannot teke alot
of information that isinconsstent with our self concept. The good thing is that most the
information that is given in feedback is redly congstent with our self concept, itisjust thet it is
information that we knew. | mean dl of you knew that knowledge and skill did equd
competence. Y ou knew that those were persond attributes that served as the catayst that
dlowed usto trandate knowledge and skill into competence. Yet it may be that this might have
been sort of asurpriseto you. It is stuff that you had in your right brain and you used it in
practice, but now that we have articulated it we can use it in developing skills courses. We
have got essentidly a better theory of perhaps competence and delivery. So most of the
information we are going to give people is going to be consistent with the self concepts, it just
has not been articulated well. But if it isinconggtent it hasto bein smal doses. Secondly, the
information needs to be objective rather than subjective. It is not good enough that Joy told me
that, that is the subjective, but if | get thisinformation from avaid and relidble source | can
accept that, or if | get that from a skills provider as feed back. Which our skills providers are
doing throughout the country. Or findly if we get that information in a supportive environmernt.
We can receive that information much more openly. If we get it in a hogtile environment we are
in fact going to regject it, and alot of people think law schoal is a hogtile environment, maybe
except for the Killstrainers.

Janet and Mark Weingen;

We are going to pass out paper, please everyone please take one piece and pass it down.
What we are going to do, is we are going to build on what Leary was doing. And that isyou
have had along day, listened to alot of people talk, and now it istime to sort of put some of
the thingsinto practice. Asareault of that. One of the things that we think is very important in
preventive law is getting back to basics. And one of the basic things that happens is when
lawyer meets client for the first time. Theideaisto re create that initid dynamic. So, whet |
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would like you to do is pair up, quickly, because we do not have much time. And the person
you choose as the person you are pairing with the key is you must sit back to back with them.

We have not told you what to do yet, o dl you have to do know is pair off. You can do it
gtanding up it does not matter. From each group | will need avolunteer. | want my volunteer to
draw a picture on that piece of paper. You do not need any artistic skill whatsoever. Let me
know when the pictureisdone. Hold it closdly to you chest. For the person who has not
drawn the picture, the one with the blank page in front of them, your job isto recreate the
picture by asking questions. And what we are trying to see is how accurate your visua model

will be with the one that was origindly drawn. ... [people do the exercise].

How many people were able to recreate their partners drawing? How many of you started of f
by asking a series of narrow questions? Part of it is empowering your client. The point behind
that was to alow the client to creete the picture for the lawyer as opposed to the lawyer
attempting to draw the picture based on their own assumption.

Yes, of course probably the most precise way to doiit is, would you please draw your picture
for me. Which isjust what we want the client to do. So even in this wonderful open ended
guestion | pointed out to them, did you ask about size, where things were located on the paper,
which side of the house the dog was on, those kinds of detailsin a client interview could make a
difference in how you are perceiving the story. So, | think it is dways dangerous to assume that
we have the complete and accurate picture, and actualy asking the client to draw the picture
for usisthe best way to get the accurate picture.

Il. PLAYING THE TAPE: Current Practicesand Emerging I deas

A. 9:00 am-- 9:30 am Corporate Compliance Programs
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(Discussion Group: Gary Boyle[Gary.boyle@williams.com], Richard
Gruner [rgruner @LAW.WHITTIER.EDU], Paivi Nygren

Gay Boyle:

As senior compliance counsd for the Williams Company | am involved in anumber of things. |
have responsibility for corporate training for lega matters for non-lawyers, and | also have legd
responsbility for compliance programs. | do investigations, crimind work, fraud, discovery,
and dl kinds of things of that nature. But rather than tell you about our corporate compliance
program | wanted to share with you a couple of insghtsthat | had yesterday. These were
things that struck me as we went through yesterday. Severa of you | heard complain about
how clients do not redly come to you and ask you for preventive law. And how do you work
that in? Wdl, | have the luxury of being hired by acompany to do preventivelaw. Itisa
wonderful luxury, and it is something thet | did not realize was aluxury until 1 came and heard
you talk about the frustrations that you suffer. | am aso in the enviable position of having
worked for the company for ten years as alawyer, so | redly do understland my clients needs
and wants very intimately. | work with them every single day. | know what their businesses
are about, | know what their goals and aspirations are, and those are two luxuriesthat | am
hearing in the room are not shared by everybody. You aso did me abig service yesterday
when you described dl the difficulties you had with preventive law, you reminded me in part
why al€ft private practice and went to a compliance program. So | felt good about mysdlf. |
think that isthe therapeutic part of the law. But you dso made me alittle jedous of those of
you are academics who can think these lofty thoughts of the profession. Those of us that work
for companies are in law firms do not usudly have the time to think these lofty thoughts, and
collect them, and put them into ligs and things. | am aso very grateful for the fact thet at least
for two days | get to sharein that exercise, because | think it is very vauable,
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Many things hit me yesterday, and we will go through some of those aswe go dong. My thesis
isredly fairly smple, and it is built on what really smart people have said throughout the years.

| am going to show to you some things that come to me that redlly smart people said. “Try not
to become aman of success, but rather aman of vaue.” That iskind of the conundrum there.

Who do you suppose said that, anybody know?

Audience Comment;

Not awoman.

Audience Commentator:

That was Albert Eingein who said that. | thought he was aredly smart person so | thought he
would know what was going on. How about this one. “Happinessis the state of consciousness
which proceeds from the achievement of one' svadues” And | will give you ahint, thiswasthe
one from awoman. Ann Rand isthe one who said that. | want to talk about vaues obvioudy.
Asyou notice vaues wasin both of those quotes. My thesisisthat preventive law asit is
practiced in corporations today does not mean much unlessit is based on an articulated values
system. Wetdk about insghts, principles, and information. | am going to talk about alittle bit
of each of thesetoday. The principle we are talking about here is that you need to have an
aticulated set of vauesin order for preventive law to redlly work in a corporation. The insghts
are the values themselves, and we will talk alittle bit about those. The information is some
anecdotd information about how Williams value sysem works. What it does. What it does
not do. How it is put together, and so forth.

The first concept is what role do vaues play in the corporation. And they address a number of
the issues that we talked about yesterday. Somebody said, “what do we do, we cannot answer
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al the questions that come in?” Well, hopefully the vaues give you a process to problem solve,
and the problem solving then becomesin part the respongbility of the dient. Thedient hasa
vaue system, in common with his other colleagues and you, that he can rely on to hep him
answer questions when you are not immediately available. They are not going to answer al of
the questions obvioudy. We aso heard yesterday, wouldn’'t we be better off if we had an
injury in the medica sensg, if we went to the patient and said here is something wrong we did,
and hereisthe settlement. Well, value system takes care of that, because it dlows you to admit
and settle when necessary, or when advisable. Depending on what your value sysem islike, it
alowsyou to take care of that. It solvesanumber of these other problems that we have talked
about. It brings together management theory. Management theory is very strong on the
concept of vaues, of articulated sets of vauesin theworkplace. So if we as preventive
lawyers encourage our clients to adopt these vaue systems, and to write them down and so
forth, then we are harmonizing management theory with the practice of law that we are involved
in. It dso, inthat sense, makes this vaue system extraordinarily vauable to the client. And it
solves then one of the other conundrums we talked about, and that is the marketing conundrum.
How do you get people to want preventive lav? My suggestion isthat if the preventive law you
practiceisin tune with the way they think, then they will suck it up. They will be like sponges,
and they will want this stuff. So, | think the role that this playsis that it solves a bunch of the
unsolvable problems that we talked about yesterday.

So what does avaue system look like? What does it need to be, what are the characteristics
of an gppropriate vaue sysem. One of them-and thisis fundamental, but | thought since | am
making ligts instead of thinking | better list al of them, the vaues have to be good vaues. If
your client’s vaues are we sted things from other people, you are not going to do much
prevention. But of course how much preventive law is going to help that client. In my business,
in the corporate world, we have to articulate them in someway. And | say articulate them

because | hesitate to go farther. At the Williams company we articulate them and we write
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them down, and you share them and you communicate them. Now with Harold's clients you
do not have to articulate them, because they articulate them to you. Y ou know what

B ’'s vaueswere, and you know what your actress values were that did not want to be
in movies that harmed animas. That is because you worked closaly with them. Same concept,
because you are dedling with one client you probably do not have to write them down, but you
dill have to articulate them. And those clients have articulated to Harold what their vaelues are.
At the Williams companies we have articulated for the entire company whét the value sysem is
al about. Thearticulated part isthat you actudly express those vaues somehow. Going very
closely with that is the communication part of it. And communication has a bunch of aspectsto
it. It dedswith the communication from the dient to the lawyer, the communication from the
lawyer to the client, and in large companies the communication among the client group about
the values. So that iskind of what | am talking about. A statement of values. Those arethe
parts of it, | think that iswhat is critica, athough you could go on for hours about exactly what

it ought to contain.

The anecdotd information | want to share with you is the Williams companies vaues and
beliefs. | think you will see that dthough they are a theingght leve, the concept that the values
aticulated onis at the principle level, and our particular expresson of those isredly at the
information leve. At the bottom of thisthing isthe vaue of integrity, and at the Williams
companies we think that that underlies everything we do, that is the foundation on which we
build the company, and the foundation on which we do everything we do, and the foundation on
which we function. Then up here there are a couple of scaes, and we have a number of
balancing acts we have to do. We have four congtituencies that are named in our core vaues
and beliefs. We have customers, shareholders, employees, and community. And each one of
these has a separate value stated about it. Shareholders, we want to provide them consistent
sustainable superior returns. Customers, we want to partner with them and make them happy.

Employees, we want to recognize that employees are our most vauable resources, and make
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their lives good at the Williams Companies. Communities, we want to be good citizens. We
want to do the things for the communities that we often do. Then on the outside of these are
what we cdl polarities that we are trying to manage. And | heard alot about that yesterday .
About what do you do at the two ends of the spectrum. Well, you manage the polarities. One
of them has to do with autonomy, and that one gets managed with efficiency. We have lots of
operating units, and we want them to operate autonomoudy <o that they can operate quickly
and take advantage of things. But we aso want them to operate efficiently, and to use synergy.
On the other side we have an entrepreneuria spirit, which is part of our core values and beliefs.
And the concept of operating quickly and efficiently as a small organization, even though we are
alarge organization. Over thetop of al these isa core vaue and belief based on change. We
embrace change for the opportunity it brings. And these are the ten core vaues and bdliefs.
The concept is that you have to have an organization like this of your core values and beliefs.
And what the Williams Company did when they wrote them down was that they got the big
guys together in aroom, and they took pogt-it notes out and put them al over the room with dl
kinds of different potential statements of the core values and bdliefs, and worked as group of
four or five senior executives and came up with those ten in that organization. And that isredly
what needs to be done. This needs to be arecording process of what isredly in play in the
corporation. Not something new or different, but you need to record it, you need to put it in an
organization that is understandable, and you need to communicate it to your organization. If dl
that stuff hgppens, then you eventualy get to a point where you have found the meaning of this
whole thing. The one ultimate truth here. That is because an ounce of prevention isworth a
pound of cure, an ounce of vaues isworth a pound of prevention in my theory. And that is
what we do a the Williams Companies, and | think it is extraordinarily important. And if you
practice preventive law without that value system in place you are just spinning your whedls.

Richard Gruner:
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My nameis Richard Gruner. For those of you who do not know me, | am a professor teacher
at Whittier Law School in CostaMesa. | am aso long time researcher and writer about
preventive law topics. It iswonderful to see so many old friends of preventive law here. | was
lucky enough to know Lou Brown in the last few years of hislife, and he influenced my thinking
about corporate law tremendoudly. Indeed he and | co-authored an article which addresses
some of the topicsthat | am going to talk about today. \When we wrote the article we were
recommending certain changesin the law, and | am happy to Sate as part of the presentation
today that the sorts of changes that we were hoping for have now occurred in many aress. In
fact, in areas beyond those that we had hoped for back when we were writing it. The specific
topic | want to talk about is the impact of corporate compliance programs on substantive
ligbility of corporations and corporate related parts.

In corporate law we refer to preventive law in dl kinds of these programs. Gary referred to
them in his presentation. | haveto say in passing that | think | can trump Gary, inthat | havein
my own background as an IBM lawyer many of the same sorts of experiences he was
describing as aningde counsdl. The notion of knowing your client in greet detail, the benefit of
thinking preventively and long term, guiding clients as they put into place practices that have
long term benefits. But on top of that for the last 15 years | have been in academia, and | have
had a chance to rethink al those practices and processes. And think about preventive law and
indde corporate practice, and corporate law in that sense of how we might influence

corporations to better manage legd risk, and preventive sorts of activities.

Fortunatdly, substantive law is driving corporationsin that same direction. Compliance
programs matter, and matter greatly. In terms of the crimind ligbility of corporations, the civil
ligbility of corporations, and related civil ligbility of corporations that might be lax about
overseeing corporate compliance efforts. And what | wanted to do today-in the brief time that

we have available-is sketch for you the severd different substantive law areas where
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compliance programs, redly in the last five years or 0, have blossomed into the leve of
sgnificance both in ligbility impaosition decisions and other related decisions such as
prosecutoria charging decisons.

Wi, let me start with just asense for you of perhaps the most important impact of compliance
programs affecting corporate ligbility, that is smply that compliance programswork. The
notion that preventing an incident of lega conduct should have great worth to a corporation
because the pendlties at stake for each of those corporate offenses has grown dramatically.
There are redlly two trendsin that regard. Oneis that we now have corporate sentencing
guidelines at the federd leve that provide for quite large fines, but more importantly prosecutors
are increasingly pursuing corporations in cases where they might earlier have only gone after the
individuasinvolved. Engaging the significance of compliance programsin this preventive
regard, in other words, preventing certain amounts of fines or gauging how much agiven
incident that is preventive might have caused trouble for the corporation, you have to redize
that we move to a system at the federa level in which corporate fines are now truly
asironomica now. No matter what figure we see as the current record, there is one that seems
to trump it within afew months. The current record isa hdf billion dollar fine. TheL
company, avitamin cartel anti-trust case. If you did not think that was large enough, one of the
other co-conspirators in the case recelved a 225,000,000 dallar fine. So merely cutting off that
activity would have benefitted those companies to the tune of tensif not hundreds of millions of
dollars. These kinds of preventive benefits are increasingly coming home, as more and more
companies see their fellow companies, or companiesin other indudtries, suffer these devadtating
crimind fines. So, part of the change that has occurred in this arealis that thereisjust alot
more interest because thereis alot more at stake. The corporate crimind fied isarapidly
risng pendty area.
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But more importantly, corporate compliance programs can now be a meansto avoid ligbility dl
together. Even where an offense has dready been committed. There are two ways that that
might occur. Oneis under corporate amnesty programs. More particularly an amnesty
program being operated by the federa anti-trust divison, under which a corporation that
engages in a compliance program, detects an offense, gathers information about that offense,
stops that misconduct, and comes to prosecutors, and isthefirst to revead whet isyet
undetected kind of conduct, meaning prosecutors have not heard about it from coconspirators
or some other source. That first party in the door gets complete amnesty, as do their executives
and cooperating individuas within that company. What this has meant for many companiesis
extensive savingsin fines that would have otherwise been imposed. For example, in the case
that | was mentioning before, the one involving 500 million dollar finesfor one and 225 million
dollar finesfor another. The reason that was brought was that a third concern had gone to the
prosecutors and obtained complete amnesty for what probably would have been afinein the
hundreds of millions of dollars. So these kind of offense detections, even where the offense has
happened, are tremendoudy valuable in the sense of cost savings because they open up this
opportunity for amnesty, and the opportunity to cooperate with prosecutors at the stage where
the company can completely avoid ligbility. And thet isanew development. The anti-trust
divison is at the forefront of that processin that it gives essentialy a guarantee to the first party
in the door-the cooperative spoails, the first corporate party, and the executives of that party-a
complete amnesty from crimind ligbility for the offenses that were committed.

Other portions of the federal government have not been that concrete, and have not gotten the
benefit of compliance programs. But they il recognize that it is an important feature of
charging decisons. The federal department of justice has established corporate charging
guiddines that indicate that every time a prosecutor has corporate executives, or corporate
employees that have committed an offense and the prosecutor is considering, “should | dso
charge their corporation with acrime,” that part of that charging decision should turn on
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whether the company, at the time the offense occurred, had compliance programs in place that
would have directed employees how properly to avoid this kind of offense, that would have
focused on monitoring thiskind of offense, and whether smilar offenses were happening,
whether the company was systematicdly trying to prevent the type of offense that occurred. If
S0, prosecutors are ingtructed to at least serioudy consider not charging the corporation. Again
if that is the decison that is made the corporation is held entirely free from crimind ligbility. The
individuals will probably be pursued, and pursued strongly, but the corporations have this
tremendous crimind fine thet islifted off them.

In addition to these sort of prosecutorid standards-amnesty and what have you-in addition to
that, at the federd leve there are sentencing guidelines for corporations in which compliance
programs, how strongly the company pursues preventive efforts, affect the magnitude of
corporate fines dramatically. Indeed there are two types of cooperation that are aided by
compliance programs. One type of cooperation is the mere existence of the compliance
program. In other words, a company that is convicted of an offense, but can show that it had a
subgtantial compliance program in place gets adramatically lower fine under the guiddinesasa
conseguence of that compliance program. The compliance program directly relates to
subgtantia lowering of the recommended fine. Beyond that, if the corporation had detected the
offense and is able take the knowledge it gains out of its compliance program and go to
prosecutors, even if it has been charged and convicted, that cooperation and sdlf reporting
judtifies a substantidly lower fine. So compliance programs can actudly have a double impact
inagiven case. Onein that you ran one, and second that it was successful enough to detect an
event and provide you with the opportunity to self report and obtain that further sentence
reduction.

Under the federd sentencing guidedine, one of the most onerous types of sentences now

alowed isthe corporate probation sentence. And a corporate probation sentenceis literdly a
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court order dictating what a corporation will or will not do for a certain period of probation.
The mogt detailed verson of this, to give you a sense of how broadly this may stem, a company
was required for afive year period to submit its environmenta law compliance practicesto the
scrutiny of alaw compliance monitor, essentidly a environmentd law specidist from outsde the
company, who was directed by the court to essentidly dig through any records he fdlt likein the
company, to scrutinize how the company was addressing law compliance in the environmenta
area. Indeed he took an aggressive stance in that regard, and ended up interviewing thousands
of employees, thousands of managers, issuing Sx magor reports to the court. So essentialy
digging deep into the companies practices, and | think the company benefitted. But to many
companies this kind of outside scrutiny and perhaps direction of its affairs would be very
onerous. One way they can avoid thisisto get one of these compliance programs, and put
them in place before sentencing. A company that has adopted a substantial compliance
program will not be sentenced to one in the probation sentences. The idea of the probation

sentence is that if the company will not do it, the court will bring it to that point regardiess.

Findly, | wanted to mention just one other kind of benefit thet is critical now in the mid term
leve of ligbility. In our corporate system where a company has been pendized, pendlized over
hundreds of millions of dollars, there is naturaly shareholder reaction that why should we be the
ones ultimately damaged because our corporation isworth less after that time. Shouldn’t we be
ableto lay off that loss on the executives that were redly responsible for it? The answer isyes.
There is now aview within corporate civil law, that derivative suits againg individud corporate
directors should be able to lay off the amount of the fine, essentidly transfer that loss, to
executives that were negligent or inattentive about compliance programs. Not ones that were
directly involved in the wrongdoing, but rather did not try hard enough to prevent that
wrongdoing. So the theory of liability is inadequate compliance programs, or inadequate
compliance attention by corporate executives. That theory has been supported by the
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Deaware Supreme Court, which in corporate law is the primary source of this kind of

gtandard. Once again compliance programs matter on the civil Sde asto executive lighility.

Paivi Nygren:

Good morning everyone, | am representing an industria insurance company. Our dients are
the biggest indudtrid dientsin England. Our dientsare dso big internationdly. | have been
involved in risk management for about the last few years. In England we do not have
compliance programs, but we have had risk management for about 15 yearsnow. They are
very time consuming and need alot of work. We have alot of work and there are not many of
usin our department. So we have developed this new tool which takes one day for the client
and one-day for us. Itiscdled liability askial [“step” in English] mark. ... Itisbased on
questionnaires, and because we have only one day, we have only about 100 questions we go
through with our clients. The answers are evauated in points, and we ask about risks and they
are evauated from zero to one. We give points from zero to three on the risk management
procedures. We interview the key persons and the management. It is very important that we
are interviewing the people that are actudly are doing the work. Thisis because the
management alway's has too good answers of how things redly are. Then we make areport,
and evauate the risks and procedures, and then we make recommendations for the client.
When we put thisin the machine we get certain diagrams. And thisis one example of the
diagramswe get. If you have red here that meansthat it isbad. The more you go to green the
better things are. Thefirgt one hereis management. Thereis somered there. For this
corporation the most important matters should be contractud risks, which are here, and the risk
management efforts you have made on a contractud basis. Asabasc principd, if you have a
lot of risks, you cannot abolish dl therisks. So the more you have red here, you should not
have red on the risk management side. And here are therisk areas we look for. They mainly

follow deterrence guidelines, except for generd management which evauates how they have
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donether job. Of course we go through generd liahility, product lidbility, contractud ligbility,
professond ligbility etc. We gtart here from the kick-off meeting. And then we give the
information to the person who is going to be interviewed. Thisisvery important for us because
people should be very honest with usto get the right results. It is also important that when you
go to interviews that you have the right attitude, that you are not going there to point to
someone that they have not done their job carefully. We are there to help our clients, and we
have mutua problem sharing. Then we make the interviews, the summary report, the
informationa report. It isvery important that the dients should take thisin a program so that it
could be followed every second or third year so that we could see how it develops. Isit going
in the right direction or getting worse? As an insurance company we have alot of knowledge
about our clients because we have their losses, and of course when we evauate their contracts
we get alot of information. It isvery important for us and the client that we together could
redizetherisks. Thank you.

B. (Discusson Group: Jm Frierson [frier son@ACCESS.ET SU.EDU], Jarilyn
Mdana[JM alana@littler.com], Scott Rechtschaffen
[Srechtschaffen@littler.com])

Thomas Barton:

We should move now to the switched sesson, “ Employment Law Issues’ with Jm Frierson,

Jerrilyn Maana, and Scott Rechtschaffen.

Jm Frierson:
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Hi, | am Jm Frierson | am actudly abusiness professor a East Tennessee State University.
But | have dedlt in preventive employment law. In fact one of my books for the Bureau of
Internationa Affairsis, “Preventing Employment Lawsuits” Therole of plaintiff’ s attorney in
employment disputes, isredly the old traditiond role. They wait for clients to come to them,
and then they make clams or bring lawsuits. But the role of attorneys for corporations or for
employersisaperfect areafor preventive law. Infact, | am not sureif in any area of busness
you could do more in employing of preventive law. One factor isjust that there are a variety of
laws. It isamazing when you sart dedling with employment law. Taking about discrimingtion
law, state and federd; race, religion, and nationd origin; sexud harassment cases, sexud
orientation, and marita gatus. The lawsuits just keep going and going. Y ou have employee
pension benefit law, family medica leave act, worker safety laws, workers comp,
unemployment comp, wage and hour, National Labor Relations Act, trestment of whistle
blowers, and then the dways favorite employment at will doctrine, and the numerous
exceptionsto it. Contrary to some aress of law, say like in commercid law where alot of the
preventive work would be in the way you draw up the documents, in some ways | think
employment law is like entertainment law. Y ou cannot do too much in advance. There are
written formsthat are important. Y ou can sometimes use non-compete agreements, or
agreements to arbitrate, or releases pursuing breach, discrimination, or whatever. But the redl
problems in employment law usualy come up because of the words and actions of untrained
legal people, that is managers and human resource departments.  So the key redlly to
preventing employment law suitsis education of these types of people.

Looking at some of the employment law seminars, some of the speskers are talking about pre-
action advise maybe, but they are not redly talking about preventive law advise. For instance
there isamgor employment law seminar that has been given severd placesin the United
States, where one of the speakers advises employers when they fire an employee not to tell
them the reason that they are discharged. | think his reasoning isthat if you give areason it
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might come up under one of the exceptions to the employment at will doctrine. So it is safer not
to give areason, so that later if you get sued the lawyers can think up areason that does not
violate the law. But obvioudy that kind of advice is what's going to drive anow ex employee
to see an attorney. They are upset enough that they got fired, but fired for no stated reason
sends them to the attorney.

Another seminar | attended recommended that if you discharge an employee, dways make sure
that you escort him to his desk or locker immediately to get his belongings, and then escort him
out the front door. Wdll, that is usudly done in plain view of other employees. So, again you
have advice that is going to create lawsuits. | know two or three lawsuits where the plaintiffs
actualy said that they were not going to sue for being discharged, but they were so outraged by
the manner of the discharge and how it looked to the other employees that they brought the
lawsuits. So pre-action advice is not enough, you have to have pre-action advice that redly
does prevent lega problems, and lawsuits to be good employment law.

| will give you ancther example. Some attorneys in employment advise when they enter a
service of process for alawsuit, that their recommendation is to not turn over any information at
that point. Just agenerd denid if itisn't dreaedy afiled lawsuits. That iskind of stupid advise.
If you have got a signed release, or an agreement to arbitrate, or you have good reason say for
adischarge of employee, some supporting documentation, you should send it to plaintiff's
atorney immediately. Plaintiff’slawyers work on contingency fees primarily, they do not want
to handle a case that looks bad. So the quicker you inform them that their case may be wesk,
the quicker that you destroy legd action. Maybe without having to go through deposition. So,
| guess my thesisisthat pre-action advice by lawyers, if they are Still lawsuit oriented, is not
preventive advise. It takes aframe of mind to bascdly think of waysto avoid the legd

problems rather than win lawsuits if it ever comes up.

157



The change needs to be made starting in law school. Taking about cold facts yesterday: In
studying cases students get trained in having problems that have aready occurred and looking
at what happensin court. We need more training in how you prevent problemsin law schoal.
But aso for us who have long been out of law school, we need more seminars to get people
thinking about how to prevent legal problems, rather than how to you can prevent losing cases.
If we did that, especidly for corporations obvioudy they would be winners, but | would think
lawyers would be winners dso. Instead of being treated as hired guns, who defend by any
means possible, lawyers can be treated more as trusted advisors that get you out of problems
before they start. That would definitely have an incresse in the reputation of attorneys. Thank

You.

Scott Rechtschaffen:

| cannot tell you how much, having been a practicing employment labor attorney for 15 of 16
years, how much | agree with just about everything Jm said. Particularly the notion that
employment law is so well suited for preventive gpproaches. | am with the law firm of Littler,
Mende son, which has about 400 attorneys nationwide doing nothing but Labor law. It has
become a daily part of our practice to handle those phone calls from the client saying, “we are
about to fire so and so, what should we do?” It is remarkable how often the question is, well
what isin the personnel file. And they say let us check and we will get back to you. And then
you never hear from them because there is nothing in the personnd file. So it has dways been
an integrd part of the practice recognizing that. Preventive law for us has dways been working
on employment handbooks, arbitration agreements, manuals, releases. Then we Started getting
into HR training, training of executives. That led to doing management training, and over the
last ten years we have run dozens if not hundreds of sessions throughout the country. Going in
there and training their managers. This was becoming so successful, and | should say
potentidly lucrative. And | say potentidly because law firms, as you know, are not the best at
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figuring out how to do things in a cost effective manner, and in order to get out there and train
the hundreds or thousands of managers that companies have, you have to offer them something
more than standard rates that lawyers charge in order to even be able to do thetraining. So
Littler created something called Employment Law Learning Technologies. It has since soun off
as acompletely separate company, it is sort of leading the wave of the new multi-disciplinary
practice that you have al been hearing about, or involved in.

So ELT was crested about two years ago. We have since crested alive training program we
cdled anin person training. We have know trained thirty or forty thousand managers and
employees, at about 150 to 200 companies. Ranging from small mom and pop organizations to
fortune five hundred companies. A lot of work with online clients, insurance companies, banks,
manufacturing, and heavy industry. Inevitably when | do a presentation or we send out trainers,
and we dways send out attorneys to do the training, the question then becomes well we are
doing agreat job in reaching out to your managers to teach them about discrimination,
harassment, and effective hiring, and how to terminate lawfully without the elements of
unfairness that Jm was talking about. But how do we get in and work with your employees.
The Supreme Court and the EEOC has said that training is one of the most effective stepsin
pleading your affirmative defense againgt claims of harassment, but isn't it dso important to let
your employees know what your companies policy is? The reaction has dways been you think
we are going to bring in alawyer to stand in a class room in front of thousands of employees at
your regular standard rate. We redlized that atechnology solution had to be created.

Origindly we had a dream of streaming video coming in off the Internet. High quality
Hollywood cdiber production, working with the Hollywood greats and creating something that
redlly reached through the screen so that it was asif you were weatching “Law and Order,” or
“Ally McBed.” Of course, every IT department in the country we talked to said, “you are not
running that through the Internet.” So we came up with asort of firgt step. Hopefully in two
years when broad band is more used we will be ready to do that, but for now we sort of have a
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baby step. Thisisatechnology program caled “working people.” It isstory based, it is
somewhat engaging, probably not as engaging as full motion video, but it isclose. It can be
delivered right to alearners desktop a any time. For exempt employees it can be delivered
right to their home. It could be watched by people traveling on the road for the company in
their hotel room. It al comesin off of our website. It aso can be ddivered over CD-ROM. It

can be loaded on a companies Internet, it can be ddivered in anumber of different ways.

We have right now modules on harassment, we have an employee verson, and a manager
verson. We have even gone beyond that, we have averson that is used by people with
hearing deficiencies, so that it isadl text. We have a Spanish language verson. We are working
on different industry segments. Our god hereisto reach as many people as possible to
eliminate the barriers that now exist for employees and managers to get this type of learning.
We have a module on harassment, workplace conflict, and violence. Same thing we have
employee and manager versions. One thing that is sort of new and on the horizon is cyber-
liability. The enormous ramifications of the growth of technology from the employment
perspectives. Whether it isthe leaking of trade secrets through those transparent walls,
whether it is harassment that is going on over the Internet, or a number of different possbilities.
So we have a program that actudly customizesitsdf to a company’s particular eectronic
resource policy, and then creates atraining program for the company on that policy. We have
modules coming out on diverdty, on hiring, on performance management, on unlawful
terminations. Beyond the employment field we have been asked by our clients for programs
aong the same methodology for contract compliance, for antitrust, for federal sentencing
guiddines. Unfortunatdy right now we are employment lawyers, so we are not going to get into
those aress, but it is part of our plan a some point to start brining in subject matter experts from
other fieldsto bring thisto light. Let me stop talking so | can show you alittle example.
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So, what we did to cregte this was we took the content from the law firm. The learning points
they came up with 250 essentid learning points. From that we brought in HR professonds, we
brought in ingtructiona designers, we brought in psychologigts, we brought in Hollywood
scriptwriters, to make compelling stories and to make it desgned for the adult learner. Thisis
not what alearner would see, thisis amply a navigation page for my benefit, and | am going to
show you jugt alittle bit of the introduction that alearner would see. [show introduction]
Understand thisis not to designed to be viewed in thisformat. It is designed to be viewed at
your desktop where you are up close, so it isalittle hard to read some of the text. Werely
upon this flashing arrow. The user hasto keep clicking the arrow. The user cannot St back in
televison mode like they would if they were home. They haveto interact asiif they were at their
desk. Interacting with the program about every ten to twelve seconds. [demondration] | am
going to jump right into the Story so that you get alittle better fed for the thing. We want the

user to learn by someone ese's mistake. [demonstration]

Mot people who are unfamiliar with harassment think thet it is like that scenein the hotdl in
Little Rock where the senior executive pulls down his pants, that's harassment. What
harassment redly is, isthis. When we tak to HR people we find out that seventy to eighty
percent of harassment cases start out thisway. That's the way the conduct evolves and then it
ecaates. So we havetried to redly mirror redity rather than dedling with the obvious
examples. So the question now is how should Jessica handle Bob's advances. Asinred life
employees do not necessarily go to HR or to their manager to discuss these incidences, they go
to afriend, a colleague, they go to a gpouse or roommate. We give the user many options
throughout the process. When it is delivered over the Internet the user can bookmark where
they are and come back later. We have atracking system on this that tracks completion, and
gives us some very good gatigtics. We have found that 85 % of users completeit thefirst time
through, and do not use that bookmarking option. They just get into the story and they want to
hear more. | would be happy to answer any questions abott it.
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C. 10:00 am-- 10:30 am Preventive Law in the Community
(Discussion Group: Art Campbell [ACampbell @CW SL .edu], David

Hobler [DHobler @aol.com], Sue Manhemer [SM anheimer @ci.sanmateo.ca.us|)

Thomas Barton:

| think we will have to hold our questions to the coffee sesson, and move now to “Preventive
Law in the Community,” sesson which is Art Campbell, David Hobler, and

Sue Manhemer.

David Hobler:

| am David Hobler, and | want to thank all of you for the learning experience that | have had so
far here, yesterday and thismorning. Also Tom Barton and the schoal for having me come
down here. | am going to talk briefly about something that | would like to say is distinguishable
from anything else we have heretofore talked about today, Drug Treatment Court. The reason
that | think it isuniqueisthat it combines therapeutic jurigorudence principles involved and
preventive law, in action, and it combines them in court. Heretofore we have talked primarily
about how to avoid the adversarid process, how to avoid court, but what | am going to tell you
today | know, because | have been there. | have been practicing law for thirty years, primarily
asatrid lawyer both in crimind justice and in aivil litigation. | have taught on two law faculties
and | currently work as a consultant to drug treatment courts. | want to just read afew things
from my notes and pay respects to some of you. What | am asking, sort of rhetoricaly, what

do these concepts have in common. From Ed yesterday reference to the medical case anaogy.
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What can we draw here from that discipline, in terms of what actudly works? Harold's
reference to hot facts, the currency of the issue hot facts? Debra yesterday with the
improvisation, calibrating spontaneoudy. Woody taked about the client library, the no waiting
time, no wadting time. Dave talked about timing asavaue. Hermione talked about the
counsdlor concept. Larry talked about self concept change, and the components of that, which
are small dosage, objective communication, and safe environment. Murray said something that
struck a cord with me, he is not here, but he said he was a recovering attorney. |1 likethat. My
long time friend Mike Town talked about how restorative justice is occurring in the court house,
in the courtroom, and hisrole asacoach. | did not hear that term from Mike, but | have seen
himin action, and | have seen drug court treetment judges, they are judges, but in essence they
are coaches. So what | have tried to do here briefly, isto take each one of your living
examples from your contributions yesterday and today and just say, “what do they havein
common.” They dl gpply to drug trestment court, which is about aten year old phenomenon.

Briefly, how doesthisdl work? It ispart of the crimind justice sysem. Someone needsto be
arrested and charged with adrug and or alcohol related offense. Typicdly it does not involve
violence. Typicaly theindividua does not have an extensve crimind record. They go through
a screening process by someone affiliated with law enforcement, a drug treatment court
coordinator. They come to court with their defense counsdl, and they are given an option. Do
you want typical crimind prosecution, or do you want mandatory drug treatment? The easy
way out for theindividud isto sdect typica crimina prosecution, because given the individua’ s
background, typicaly they’re going to get a plea bargain disposition, they are going to get
unsupervised probation, they are going to get no probation time, and they are going to formaly
disassociate themselves with the crimind judtice system in four to six months. That is the easy
way out. The more difficult path isthat of recovery. Why would anyone sdect recovery, and
why isit more difficult. It ismore difficult because it takes twelve to fourteen months, it takes

regular court appearances, it takes formal agreement to a contract which involves random

163



urinalysis testing, it involves intermediate sanctions for falures to comply. Why does someone
initidly say yesto that option? Because you are going to get a clean record if you satisfy these
requirements. So there is going to be dismissal of these charges.

Now that isthe forma framework. Why does drug treatment court deserve your attention?
Why do | liketo think | am here speaking to you? Because the principas of recovery from
active addiction involve the principas of thergpeutic jurigorudence and preventive law. They do
not only commingle, they collide. Thereis an absolute resounding resonance when these two
interdisciplinary and theoretica fields come together. Why? Because staying clean and sober
from drugs and dcohoal is much tougher than getting clean and sober. Most people at that point
in the continuum have tried by sdif rdliance and sdf will to figure out whet it is about their
drinking and using that continualy results in adverse consequences, and they have tried things
on their own. By opting for drug trestment they begin to give up denid that they can do it

adone. They begin to accept help from a supportive collaboration.

The research studies show that not aone does the client begin to recover, and | use the word
client because what happens philosophicaly and practicaly isthat the defendant is the accused.
We do not use that term anymore. We do not use “individud” or “participant.” We use client.
We change the word judge to coach. The prosecutor and the defense attorney belong to the
same law firm dl of the sudden. They have acommon dient. The trestment provider thet isin
court becomes part of the collaborative team aswell. The psychologica heding that beginsis
that denia begins to diminish with this acceptance and need for a court system.

How about the preventive law aspect? Getting clean and sober is easy, staying clean and sober
ismuch tougher. Relgpse prevention isacritica piece to ameaningful drug trestment protocol.

| have got lots of ideas of where this movement needs to go. One of the novelties about
recovery and addiction isthis, that once someone begins to develop a hedthy lifestyle of
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recovery through this program they begin to get better than they ever were before they got sick.
Thereis no other disease that can claim this phenomenon. Recovery from active addiction puts
the individua in a postion of better than they used to be, and hereiswhy. Recovery islifelong,
it is progressive, and it involves a component of service work. So to those suffering addicts and
acoholics who have not come into the crimind justice system, hereis aliving example of how
recovery works. That is preventive law. That is getting the message beyond the court room.
Concerned sgnificant others who are dso victims of active addiction. Family members, loved
ones. Addiction kills people who do not have it. Addiction kills concerned sgnificant others.
The denid of addiction killstheindividud. | do not know how many of you saw Nicholas Cage
in“Leaving LasVegas.” | recommend it to you highly because it isavivid, accurate portraya
of the progressive impact of acoholism.

| have coined the term judicid capital. We have the adage that the sum is greater than the
parts. The parts are coach, collaborative lawyers, treetment provider, client. Thesumis
recovery. Judicid capita isbigger than the sum because it gets the message out of the
courtroom to those suffering. 1t helps hed and restore families. What | suggest to drug
trestment courtsis you take thisindividud, you graduate them, but there is a component of
service. They come back to court, and they spesk to the newcomer that is coming into the
drug treatment program, and they work with them. Because in terms of whét | have learned
here yesterday and today, | have learned from this fellowship. The message of your recovery
permestes through community and fellowship. So | urge you to get back to me after this
weekend with any specific questions. | live and work in the San Francisco area. Already |
have made plans to contact Debrawho isin my geographic vicinity. | am going to Miami in
January to speek to the national drug court professiona association, and improvisation for kids
and humor is avery hedling communicative method. So imagine taking a youth who has gone

through juvenile drug court, and having that person comein and St in the middle as | and here
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in the middle of you, and talk recovery to those kids who are just coming into the program. It

works, and it so saves thousands and thousands of dollars from our prison system.

Susan Manheimer:

Thank you David, that was wonderful. David and | had a chance to meet up in the Bay area
just prior to talking today, and | waslooking for just alittle bit of guidance. 1 am coming from
the front end, as opposed to most of you coming to thisissues from the back end. 1 ama
police chief. | was gppointed just Six months ago as one of the firgt of three femae police chiefs
in Cdifornia. Prior to coming down to San Mateo | spent 17 yearsin San Francisco working
my way up through the ranks and having a chance to do some phenomend suff in every rank
that | hed there. My last assgnment prior to assuming chief of San Mateo was as the captain of
the Tenderloin task force, which as Mark Twain once said isthe worst place west of the
Missssppi. | was so proud of that that | had it on my wall, and my officersloved it. | spokea
little bit on camerajust alittle bit earlier. | know Jamie as well, thank you Jamie for having me,
from amutud family friend. And it wasjust wonderful meeting him and as we happened to talk,
Jamie, and | redlized that we were doing the same types of things but at different ends of the
spectrum. It was redly wonderful just to make a connection and then we met Dave and got
drug court, which from being in the front lines and directly in the trenches, drug court is one of
the things that works and decreases our workload on the front end which is one of my interests
in being here. | think if we talk about community policing and problem solving the sole mission
of that is to reduce our workload and to actudly create a better quality of lifein areasin
neighborhoods to cut down on the factors which we ded with everyday, which is crime.

Il just give you alittle snippet of kind of how we camefull circlein policing. It used to be back

inthe 1800's, the 1900's, I’d submit even from when | was growing up in the streets of New
York City inthe 60's, in the 50's, the neighborhood cop knew everyone, and if little Susan was
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out late, she knew to get her butt home because they just knew everything about the
neighborhood, who belonged, who didn’t belong, what the stores were, the general flow of
business, and then we got the police vehicles, and then we got our hand-held walkie-talkies, we
got 911, we got better ways of communications, and we becamein our vehicles driving around
reacting to 911 calls. We kind of became report takers coming in when the situation was
heated and having to make these split second decisions. From the jail, paddy wagon, taking a
walk around the block, whatever the case may be. Having alot of discretion afforded usalot
of opportunitiesto handle things. But rarely did we have the tools or the resources to handle
them on the front end or make different kinds of determinations. It was either jall or take a
walk around the block. It very often resulted injail and there was this revolving door which
very often didn't treat what were the basi ¢ pathol ogies which were the addictions and dl of
those things that were behind alot of the crimes. And so we continued to come back to
addresses and come back to the same offenders, time after time after time. And redlly lost not
only our effectiveness but our connection and thus alot of our trust in working with the
partnerships in the community.

So we cameto the earlier 80’ s with crack cocaine and an increasing down turn in the economy
even through the 90's in which urbanization, urban areas particularly, found violent crime on the
rise and a tremendous, tremendous pressure on law enforcement and the crimind justice system
react to this. And so the police using their tools of jail or no jail just flooded the crimind justice
sysem. To the point where they’ll need more prisons and more jails and very ineffectively
dedling with the repeat problems which strained the resources of everyone. And redly
continued to cause terrible tensgons in the neighborhood.  Police became apart from the
community, not a part of the community. Aswe struggled to get ahead of that curve there came
that whole rebirth of community policing. Everything old is new again. They starting coming up
with some redly phenomena ideas about that old beet cop who knew the neighbors, knew the
neighborhood, knew where to take someone when there was some trouble. Maybe that had
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some relevance again, and maybe we better try to get ahead of this curve and get back out into
the neighborhood and start to work with some solutions rather than dedl with just the tail end of
it. Because police are kind of stuck inthe middle. We ded with the problem and then we ship
it off to the crimind justice systlem. We do not redlly seeit after that, we do not have much
impact on that, and very often we are frustrated right in the middle, and that source of
frugtration rather than being a continuum of sort of verticaly solving these problems together in
the crimind judtice system iswhat made us frustrated for avery long time. So what we tried to
do with community policing was to identify what are the causal root factors of crime, and
continuing police strain of resources and areas. And how could we effectively work with other
parts of the crimind justice system to dedl with those problems elther before they occur, or after
they occur.

One of the things we developed was a method of looking at areas and identifying environmenta
factors that contribute to crime. The old broken window theory, | am sure probably you have
heard of that. If there is a broken window, then there is graffiti, and then there is someone
drinking there, maybe gangs will start to congregate, and you will have more and more
contributory factors to a sense of disorder, a sense or perception of fear in that community.
Ultimately before you know it that whole community goes down hill. Community policing
looked at dedling with those quality of life issues on the small basis, the every day broken
window, and working with the community and with parts of the crimind justice system,
particularly the city attorney with code enforcement matters, and trying to turn around that
qudlity of life. That isreducing the crime in those neighborhoods. That is where we are today,
and now | would argue that we need to go to that next step. We can till go and arrest
criminds. Tenderloin was an area of open areadrug deding. Just predatory criminals coming
in from outsde the area, dedling with and sdlling to dl of those who are down on their luck, an
area where there are five thousand children, immigrant families, and elderly citizens. We looked

a how do we effectively ded with that issue. | think the common perception among law
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enforcement today, if you could believeit, is no longer taking them away in the paddy wagon
but unless we reduce the demand for and the market for drugs, we will never, there will dways
be another drug dedler to take the drug dedlers place. And so what we needed to do was dedl
effectively with drug abuse,

So maybe we weren't going to take everyone who was buying drugs on the corner and send
them to jail, maybe we needed to find places to treat those pathologies and thus reduce the
demand in the marketplace. There's severd leading programs, thereé salot of federd money, a
lot of state money going into this right now. But the problem that we re finding here as front line
law enforcement people involved in this deding and creating a place for treatment and more
effective and creative solutionsis | don't know if the other parts of the crimind justice system
arethere yet. | would argue that there need to be drug courtsfor al the different pathologies.
The domestic violence abusers and any of the others who happen to deal with other issues that
happen to ded with drug addictions or pathologies. Because what we found is locking them up
in prison and alowing them to sort of permesate in that culture for awhile does not bring them
out, as David said, as reformed, as recovered, as better than when they went in. | would argue
that it probably makes them much worse. So | think where we need to go and if you look at
preventive law and at city atorneys, didtrict atorneys, with those career in counsdling,
mediation dispute services, bringing together dl the different components that are sort of at the
front end of dedling with these issues before we go back to those traditiond, lock them up and
throw away the key. We will not only reduce the load of the crimind justice system but we will
more effectively ded with those problems together in the front end.

And the ladt little plug, and the reason | think you saw so many line up againgt this Proposition
36 is David said something very important, drug treetment doesn't work unless it's mandatory.
Y ou can take, and I’ ve arrested myself thousands and thousands of abusers, they will takejail
any day of the week over their treatment program because that is along term commitment and
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why wouldn't they rather spend their afternoon in jail and get out to get their next fix rather than
go through this. People who come into crimind justice are people who can not help
themsdves. If they are unable to help themselves, we need to be able to help them help
themsdves. We need to do it in a humane way but | would argue that mandatory and
compulsory trestment are the only ways in which we will actudly effect change. I’ ve seen that
on a persond basis and aday to day basis. And those things such as proposition 36 which
doesn't have that mandatory testing and that get tough component on the end of it will be highly
ineffective. Soit’snot apersond pitch for Prop 36 one way or ancther, it'sjust to say that
when you have these types of cregtive programs, keep in mind how you can actudly make sure
that they are effective and that we can do the same thing on the other side and make sure that
they are curable. Last comment, there are aton of ways in which law should effectively work
with the police and there are risk management, early warning systems and identifying civil rights
issues and identifying laws which are no longer effective and cause police to have the types of
lawsuits and other issues and we ve most effectively seen it in mediation and dispute resolution,
S0 that we can take some of the smdler offenses out of the crimind justice system and put them

back into the courts and preventive law. Thank you very much.

Art Campbel:

| just want to help to get us back on our schedule again, and to make the observation that both
David and Sue gave redly solid workable economicaly feasble illustrations as what | consder

to be to classicad components of preventive law. Thet is getting in on the problem early and
deding with itsred truths.

170



